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Certificate Deposit Negotiable Though Not 
Payable Order Bearer 


The Court Appeals Ohio has decided that certificate 
deposit “payable the return this certificate properly 
indorsed” negotiable though does not contain the word 
“order” The decision which this conclusion 
was reached Felton Commercial National Bank, 177 
Rep. 52. 

The certificate question reads follows: 


“The Commercial National Bank. No. 34713. 
“Certificate Deposit. 
“Coshocton, Ohio, Aug. 21, 1925. 
“Mrs. Leah Barnes, has deposited this bank exactly Thirty-Six 
Hundred Twenty-one Dollars, Twenty-six cents, payable return 
this certificate properly endorsed, Six Twelve months after date, 
with interest the rate four percent. per annum. Interest this 
certificate ceases the end twelve months from date unless renewed. 
Speckman, Cashier.” 
Ss.” 


deciding that the certificate was negotiable the court 
said: 


order that may make clear the reason within us, would 
first determine whether the instrument sued upon negotiable non- 
negotiable. beyond doubt that the instrument question con- 
forms all the requirements necessary make instrument negoti- 

provided section 8106 the General Code, unless 
lacking language sufficient comply with subdivision thereof, 
which provides “must payable order bearer.” This 
express phrase, part thereof, not contained this instrument, 
and the view this court that these exact words are not necessary 
make certificate deposit negotiable, and that other words like 


THE BANKING LAW JOURNAL 


import may considered coming within the meaning and intent 
the statute. 

The certificate contains the following term: return 
this certificate properly endorsed.” This language can have but 
one logical meaning, and the necessary implication arising therefrom 
can only that the instrument payable the depositor, 
her order. 

therefore hold this certificate negotiable, and subject 
the provisions the Negotiable Instrument Act. This seems line 
with the majority holdings announced 1918C, 689, 698 
and 699, the case Easley East Tennessee National Bank (also 
reported 138 Tenn. 369, 198 66), the cases therein cited, and 
the note thereto. 

the same effect, although not decided under the Negotiable 
Instrument Act, see Forrest Safety Banking Trust Co. (C. C.) 
174 345, and Cuyahoga Steam Furnace Co. Lewis, Ohio Dec. 
Rep. 17. See, also, Brannan’s Negotiable Instruments (4th Ed.) 
page 21. 


The certificate involved the case Forrest Safety 
Banking Trust Company, referred above, was the 
following form: 


No. 1853. January 2d, 1909. 
$3,000.00 
Peter Fallon has deposited the Safety Banking Trust Co. 
three thousand dollars the credit himself, payable current 
funds return this certificate properly indorsed July 1909. 
Interest 314 per cent. per annum. 
Colver, Cashier. 
Rock, Secretary. 
This certificate deposit not subject check and only 
payable maturity. 


this case was held that the certificate was effect 
payable Fallon his order, this being implied from the 
phrase “properly indorsed.” 


Duty Trustee Invest 

trustee, under will, authorized sell stocks constitut- 
ing trust fund and invest the proceeds required exer- 
cise sound discretion the management the trust. 
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will chargeable with failure sell stock the “peak 
price” only where fails exercise “sound discretion and 
good judgment.” will not, for instance held liable for 
loss which occurred through his failure forecast the stock 
market crash October and November, 1929. Where, how- 
ever, situation arises which the trustee chargeable with 
loss certain stocks will not permitted offset that 
loss against gains made other stocks. The gain belongs 
the estate and the trustee will not permitted profit 
personally it. 

These general rules concerning investments trustees, 
were stated follows the Supreme Judicial Court 
Massachusetts the recent decision, Creed McAleer, 175, 
Rep. 761: 


trustee, invest, required conduct himself faithfully and 
exercise sound discretion, observing how men prudence, discre- 
tion and intelligence manage their own affairs, not regard specu- 
lation, but regard the permanent disposition their funds, and 
considering the probable income well the probable safety 
the capital involved. Harvard College Amory, Pick. 446, 461; 
Bowker Pierce, Mass. 262; Dickinson, appellant, 152 Mass. 
184, 99,9 279; Taft Smith, 186 Mass. 31, 
1031; Kimball Whitney, 233 Mass. 321, 331, 123 665; 
Boston Safe Deposit Trust Co. Wall, 254 Mass. 464, 467, 150 
220; Lannin Buckley, 250 Mass. 78, 83, 152 71; 
Exchange Trust Co. Doudera (Mass.) 170 73. 

The probate court found that the trustee throughout acted 
good faith, although imprudently the investment certain enu- 
merated stocks. The trustee chargeable, therefore, with failure 
sell such stocks the peak price only such failure was abuse 
“the sound discretion and good judgment prudent man dealing 
with his own permanent investments.” Boston Safe Deposit Trust 
Co. Wall, supra. The delay selling the stocks after the death 
the life tenant was not unreasonable. reasonable man, the 
trustee could await the outcome the petition for partial distribution 
kind. could not held forecast the sudden drop stock 
prices October and November, 1929. not chargeable with 
the difference between the market price the stock the life tenant’s 
death and the price such stock the time the actual sale. 
Compare McCoole Mackintosh, 267 Mass. 86, 94, 95, 165 
881; State Street Trust Co. Walker, 259 Mass. 578, 157 334. 

There was slight gain the sale the group copper mining 
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stocks over the inventory value. There was substantial gain over 
inventory values the sale all stocks. The trustee contends that 
“the total gains should taken into consideration considering 
whether not the trustee should held for any losses,” and further 
contends that “the beneficiaries agreed not claim any loss 
depreciation the sale any particular stocks reason the 
substantial gain the sale stocks.” above stated, with citation 
authorities, trustee must exercise reasonable skill and prudence 
and sound discretion making retaining each investment and 
chargeable with any loss failing so. The gain each 
investment belongs the trust estate and way can trustee reap 
personal profit from it. Bowen Richardson, 133 Mass. 293; Ball 
Hopkins, 268 Mass. 260, 269, 270, 167 338. trustee can- 
not offset loss for which liable gain belonging not him 
but his cestui. 


Cashier’s Use Bank Funds Pay Personal 
Debts 


One who deals with bank presumed know that the 


cashier has right use the bank’s money for the purpose 
paying his personal debts. permits the cashier 
settle obligation with him, using therefor funds which 
knows should know belong the bank, can compelled 
return the money even though acts entire good faith. 
This rule was applied the Supreme Court Wisconsin 
the case Schwenker, Commissioner Banking, Parry, 

this case appeared that one Williams was cashier 
the City and Farmers’ Bank Dodgeville, Wis. The de- 
fendant Parry, Williams’ uncle marriage, was merchant 
some years’ standing Dodgeville. The other officers 
the bank and the directors apparently gave little attention 
its affairs and left its management entirely the hands 
Williams. Williams and Parry bought out the Dodgeville 
Produce Co., each investing the sum $12,000. Williams 
did not have enough cash contribute his full share and did 
not wish borrow directly from the bank; was arranged 
for Parry borrow $6,500 his note and this was used 
Williams swing his end the venture. 
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Later Parry became dissatisfied with the manner which 
the produce business was being conducted and offered buy 
Williams out sell out him. was finally agreed that 
Williams would buy Parry’s interest for $12,000 and assume 
all the company’s outstanding obligations and the $6,500 
note already mentioned. close the deal Williams stamped 
the note paid and returned Parry, telling him that had 
been paid. also gave Parry the Produce Company’s check 
for $5,100, signed Williams behalf the company, 
which Parry turned for certificate deposit for like 
amount. Parry returned the certificate, withdrew 
$3,900 cash and took new certificate for $1,200. ap- 
peared that the $6,500 note had not been paid and that the 
$5,100 check was drawn against insufficient funds. Williams 
charged the amount the $6,500 note against the account 
Peart Brothers, another depositor, such form indicate 
loan that amount Peart Brothers Williams. Peart 
Brothers were able establish later, however, that such 
loan had been made. Parry was ignorant the real facts and 
acted entirely good faith. While matters were this situa- 
tion Williams committed suicide and the bank failed. The 
Commissioner Banking brought this action against Parry 
recover the amount the note and check with interest and 
judgment for $12,187.18 was given his favor. affirm- 
ing this judgment the court said: 


start out with statement what consider, without ques- 
tion, sound principles law. 

customer dealing with bank must presumed know 
the usual and customary authority the cashier the bank who 
the principal executive officer thereof. Williams Dorrier, 135 Pa. 
St. 445, 1024; Columbia Bank Morgan, supra, page 480 
198 Wis., 224 707. 

One dealing with bank must presumed know that 
cashier thereof has authority, express implied, give away 
any the assets the bank. Markville State Bank Steinbring, 
179 Minn. 246, 228 757 (in which many cases are cited). 

One dealing with bank must presumed know that 
cashier, unless duly and legally authorized, has authority 
use the funds the bank for the purpose paying his own personal 
debts obligations. Columbia Bank Morgan, supra; Morse 
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Banks and Banking (6th Ed.) vol. 169, 472. That these 
principles law are sound seems beyond the realm fair controversy. 

what situations are the principles applicable? 

one can, with merit, contend that cashier has authority 
deliver his personal creditor note the latter, belonging the 
bank, unless the note had been actually paid the debtor some- 
one else his behalf. Jackson County Bank Carsons, 112 Wis 
265, 1083; Home State Bank Medicine Lodge Hogard, 
112 Kan. 36, 209 973. When note belonging bank 
delivered, incumbent the maker, who has received such note, 
prove payment. Jackson County Bank Parsons, supra. Nor can 
reasonably contended that cashier, who personally indebted 
another, may pay such debt entering passbook belonging 
such other credit, unless corresponding amount 
deposited the bank such other someone else his behalf. 
The authorities are entire accord holding that such entry gives 
rise liability the part the bank. Columbia Bank Morgan, 
198 Wis. 476, 224 Rep. 707. Hier Miller, Kan. 258, 
77, 952; State Thedford Bank, 114 Neb. 534, 208 
627. Suppose similar situation where the cashier, instead 
making entry passbook, issues and delivers another 
certificate deposit without corresponding deposit actually having 
been made such other someone else his such case 
may contended that such other person, without proving actual 
deposit, can rightfully claim the validity such certificate against 
the bank. think not. First Bank Rust (C. A.) 
257 29; Adolph Kempner Co. Citizens’ Bank Akron, Ind. 
App. 632, 116 440; Condon Co. State Bank Richard- 
son, 117 Kan. 695, 232 1070. Other similar situations involving 
the certifying cashier his own personal check, the giving out 
the cashier other properties belonging the bank, payment 
his individual debt, are found certain cases which the same 
principles law have been applied. State Farmers’ State Bank 
Hadar, 111 Neb. 585, 197 386; Rankin Chase National Bank, 
188 557, Ct. 372, Ed. 594. 

consideration the authorities hereinbefore cited impels the 
conclusion that the $6,500 note Williams had not the slightest 
authority mark paid and deliver Parry. Parry, dealing 
with Williams individually and the same time officer the 
bank, matter involving personal transaction, must presumed 
have known that Williams had authority turn Parry’s note 
over him unless was paid Parry some one else his 
behalf. this situation the burden rested Parry show that 
either Williams paid the bank. This burden was not met 
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showing that Williams charged Peart Brothers with the amount the 
Parry note and pretended borrow, without authority, $6,500 from 
Peart Brothers. The account Peart Brothers, kept the bank, 
was simply record the moneys which Peart Brothers had 
deposit. The money deposited Peart Brothers belonged the 
bank, and the account simply evidenced what the bank owed Peart 
Brothers. elementary that the relation bank its depositor 
that debtor and creditor. 

Defendant, however, contends the $5,100 transaction that 
involves the presentation check Dodgeville Produce Company, 
established going concern, which took, holder due course, 
without notice any infirmity and good faith, and presented 
the bank for payment; that the bank, through Williams cashier, 
paid issuing certificate deposit Parry for is, 
course, well established that when check third person 
presented bank holder due course for payment credit 
and the check paid the bank and charged the account the 
drawer, the bank cannot thereafter heard say that the cashing 
the check resulted overdraft the drawer’s account for which 
the holder liable the bank. City National Bank Fort Smith 
Citizens’ Bank Pettigrew, 172 Ark. 624, 290 48; National 
Bank Burkhardt, 100 686, Ed. 766; Woodward Sav- 
Ought such established law applicable situation where the 
check involved that the cashier bank and issued for the 
purpose paying his individual debt, and thereafter paid the 
bank through the cashier who issued the check? Under such circum- 
stances hold that there is, matter law, sufficient put the 
payee inquiry whether there are sufficient funds the bank 
the credit such officer cover the amount the check. 
Rankin Chase National Bank, 188 557, Ct. 372, 
Ed. 594, was held: person accepting the check 
cashier certified himself and payment individual debt does 
his peril and without recourse against the bank case the cashier 
does not actually have the funds deposit wherewith meet the 
check.” 

clear distinction perceived between the giving depositor 
credit his pass-book without actual deposit, the turning back 
him his note owing the bank, the issuing and delivery him 
certificate deposit, the turning over him notes third 
parties the cashier, discharge the cashier’s personal debt 
the one hand, and the giving the depositor check the cashier 
which immediately presented the cashier for payment ex- 
change for certificate deposit. real distinction perceived 
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between the giving out personal check his own bank the 
cashier payment his individual debt, which thereafter cashes, 
and the certifying his own individual check his own bank which 
delivered payment his individual debt. Cashing his own check 
certifying his own check are quite similar and must, believe, 
governed the same principles law. there any distinction 
between these various transactions, form only. Transactions 
involving the giving out personal checks cashier under such 
circumstances and for such purposes should clearly, seems us, 
governed the same rules law which declare that person 
dealing with bank presumed know that cashier has author- 
ity give away the properties bank use the funds prop- 
erty the bank pay his personal debts liabilities. 

hold, grounds sound public policy, that when bank 
cashier delivers his personal check his bank person for the 
purpose paying his debt, such person takes the check his peril 
and without recourse against the bank unless the cashier has funds 
deposit with which meet the check. Payment the check, 
the cashier, officer the bank, should not held close the 
transaction. 

The whole body our statutory law relating banks exists 
almost wholly for the purpose making the banks organized under 
it, both safe and sound. Banks are recognized being quasi public 
institutions. Columbia Bank Morgan, supra, which the public 
large vitally interested. The approval less stringent 
rule would give dishonest cashier opportunity, through his per- 
sonal dealings with his creditors, work havoc and disaster not only 
the bank and its stockholders but also its numerous depositors. 

The rule adopted may times seem operate unjustly persons 
dealing good faith with bank cashiers; but think, the whole, 
that such rule will found wise, salutary, and just. Such 
rule, when clearly established, can work injustice only those who 
act complete ignorance it, negligently ignore it, intentionally 
disregard it. 

are not unmindful the fact that there exist thoroughout 
the state Wisconsin many small banks which are managed almost 
wholly their respective cashiers; that such cashiers generally have 
accounts their own banks, against which they issue checks involving 
their own personal matters; and that such checks necessity must 
later cashed the same cashiers who issue them. also sense 
the possibility situations arising which may somewhat embar- 
rassing for person dealing with cashier make inquiry other 
officers the bank whether given check protected ade- 
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quate funds; but unless makes such inquiry assumes the risk. 
Columbia Bank Morgan, supra; Columbia Bank Lodi Mark- 
graf, 195 Wis. 472, 218 712. 


Directors Not Liable for Wrongful Pledge 
Depositor’s Bonds 


the absence statute provision bank’s charter 
the directors bank are not liable one who deposited 
bonds with the bank for safe-keeping, which bonds were wrong- 
fully pledged officer the bank secure loan made 
the bank. 

Although there some authority the contrary, gen- 
erally held that the directors bank are agents the bank 
and not trustees. Being agents they are not directly liable 
depositor creditor the bank except action founded 
deceit. Their liability the bank its receiver, 
one has been appointed. course, the receiver refuses 
bring suit depositor creditor may bring action against 
the directors for the benefit the bank. 

the case Cormick Weir, 249 Rep. 245, 
recently decided the Supreme Court Iowa, appeared 
the plaintiff deposited Liberty Bonds the value 
$17,000 with the Farmers’ and Merchants’ Savings Bank 
Mt. Pleasant, Iowa, for safe-keeping. Some officer the 
bank, does not appear who, pledged the bonds with New 
York bank security for loan. The Farmers’ and Mer- 
chants’ Bank failed and the New York bank applied the bonds 
the satisfaction the loan. The plaintiff then brought this 
action recover against the directors. holding that there 
could recovery the court said: 


now come consideration the question whether the plain- 
tiff can recover the general charge negligence against the defend- 
ants. was said Leach Carper (In Insolvency Farmers 
Merchants Savings. Bank Mt. Pleasant), 202 Iowa, 859, 211 
532, 533, 910: “It well settled that when bank 
receives bonds other property customer for safe-keeping, 
becomes bailee and liable such. Bowen First Nat. Bank, 200 
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Iowa, 40, 203 569; Kubli First Nat. Bank, 199 Iowa, 194, 
200 Bloomheart Foster, 114 Kan. 786, 221 279; 
Spry Hirning, 237, 191 833; State Bunton, 314 
Mo. 585, 285, 97, 783; First National Bank 
Graham, 100 699, Ed. 750; Manhattan Bank Walker, 
130 267, Ct. 519, Ed. 959.” 

See, also, Leach Farmers’ Merchants’ Savings Bank Mt. 
Pleasant, 202 Iowa, 885, 211 535, which latter case the 
plaintiff was denied preference against the assets the bank. 
Moreover, there claim that this was bailment for hire. other 
words, not claimed that the plaintiff was compensating either 
the bank the defendants this case for the safe-keeping his 
bonds. Manifestly, the bailment did not involve trust the sense 
which the word used the law, for the title never passed from 
the plaintiff. This court said Doyle Burns, 123 Iowa, 488, 
195, 198: bailment exists whenever the ownership and the 
possession specific corporal chattels are lawfully severed from each 
other. trust personal property, the legal ownership passes 
the trustee, and has something more than bare possession. 
cases the legal ownership the bailor, and the bailee 
simply has possession, which may may not for some specific 
purpose.” 

There proper allegation the plaintiff’s pleadings that there 
was any intention the case bar pass the title from Cornick 
the bank, much less the defendants this case. The allegations 
are quite the contrary. the time the plaintiff’s bonds were sent 
New York, the bank was going concern. The mere fact, 
fact, that, although was going concern, 
insolvent, does not impose upon the defendants herein the obligations 
trustee the plaintiff’s bonds. The rules the so-called 
“trust fund doctrine” not here apply. must not here over- 
looked that the case bar the special deposit was made with the 
corporation, the bank, not with the defendants this case. They 
were merely representatives the corporation and, such, its agents. 

considering, question law, the liability the defendants 
herein, noted that there contractual relation, express 
implied, between depositor bank and bank director. The 
defendants this case were not agents trustees the creditors 
the bank, including the plaintiff. this question, this court said, 
Frost Mfg. Co. Foster, Iowa, 535, 212: “They [the 
directors] are not answerable them [the creditors], either for the 
management the affairs the company, the disposition they may 
make its property, unless made either the provisions the 
charter, some general statute, neither which claimed exist 
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here. But the ground the complaint that their mis- 
management its affairs they have reduced insolvency. That 
they are not answerable the creditors for such mismanagement 
clear, both upon principle and authority.” 

Fidelity Guaranty Co. Savings Bank, 154 Iowa, 
was brought equity recover from the directors the bank the 
losses alleged have been sustained the plaintiff surety for 
administrators who deposited funds the bank, this court, after con- 
sidering the cases cited, said, among other things: conclusion 
that, where creditor corporation sues his own personal 
right recover from director losses which has sustained 
extending credit the corporation, his action must founded 
deceit, and not upon negligence, and that must ordinarily brought 
law, and not equity.” See, also, Williams Dean, 134 Iowa, 

Daniels Berry, 148 446, 146 420, 421, the court 
had before suit brought certain depositors bank then 
the hands receiver the theory that the directors were liable 
the plaintiffs depositors for the loss certain deposits. The 
court said: the cases involving this question some confusion has 
arisen through failure distinguish clearly between the directors’ 
relationship the bank itself and that depositors. Unquestionably 
directors, the agents the bank, owe the bank itself the duty 
exercise ordinary care the management its affairs. 
tion that duty would constitute negligence, and the bank, its 
receiver when one has been appointed, the creditors the receiver 
should refuse sue, may bring action for the benefit the bank 
against the directors for such negligence. violation the directors’ 
duty the bank, however, could not give rise cause action 
favor the depositors, and any cause action which the latter may 
have must based upon some violation duty owing them 
the directors. The depositor makes contract with directors 
individuals, his .contract being entirely with the bank its separate 
entity. Nor can see any implied contract between the depositor 
and the directors individuals, since the directors are only agents 
the bank.” 

contract trust, all ordinary cases, create any relation between 
the depositors bank and its directors, and common law would 
seem that there was personal liability the part the directors 
depositors merely account their assent the receipt 
deposits with the knowledge that the bank was insolvent.” 
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942,3 (N.S.) 438, said: “The directors bank are 
liable only the corporation whose agents they are for violation 
neglect official duty; and the absence actionable deceit, they 
are not liable creditor the corporation for loss suffered through 
the neglect their official duties.” 

director bank liable for losses which the plaintiff sustained 
surety upon bond executed indemnify the county against loss 
funds received the bank depositary. The action was based 
upon charge, among other things, that the bank accepted deposits 
from the county after became insolvent. The allegations and proof 
showed merely neglect the defendant his duties direc- 
tor, and attempt his part have the bank discontinue business 
reason insolvency.” See, also, Union National Bank Hill, 148 
Mo. 380, 1012, Am. St. Rep. 615; Savings Bank 
Caperton, Ky. 306, 885, Am. St. Rep. 488; Deaderick 
Bank Commerce, 100 Tenn. 457, 786; Landis Hotel 
Co., Eq. 654, 964; Swentzel Penn Bank, 147 Pa. 
140, 405, 415, 305, Am, St. Rep. 718; Robinson 
Ct. 924, Ed. 662. 

Allen Cochran, 160 La. 425, 107 So. 292, 298, 
459, there was action depositors against the directors for loss 
sustained them reason failure the bank. The petition 
charged the defendants with neglect, inefficiency, and omission duty 
their conduct the business and affairs the bank. alleged 
that their negligence and omissions duty enabled the cashier 
the bank embezzle and dissipate the funds the institution. They 
not allege fraud, conspiracy, malfeasance, actionable deceit. 
The court dismissed the petition, and, among other things, said: 
statute law this state authorizing the creditors 
corporation bring personal action against its officers directors 
for the recovery losses resulting from their negligent management 
the affairs the corporation. The officers and directors are 
merely the agents the corporation, and, except for acts mal- 
feasance, they are answerable alone. The depositors bank 
are creditors the bank, and there contractual relation between 
the officers and directors bank and its creditors. The corporation 
itself and, proper cases, the stockholders have right action 
against the agents the corporation for gross negligence, malad- 
ministration the corporate affairs, and omissions official duty, 
but creditor the corporation has such right.” 

Further the court says: the directors are the agents the 
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bank, they are not responsible third persons for mere negligence 
duty nonfeasance toward their principal.” See Delaney 
Rochereau, La. Ann. 1127, Am. Rep. 456; also J., 565. 

Williams Fidelity Loan Savings Co., 142 Va. 43, 128 
615, 624, 664, that court said, quoting with approval 
from Briggs Spaulding, 141 132, Ct. 924, 929, Ed. 
662: “Bank directors are often styled trustees, but not any 
technical sense. The relation between the corporation and them 
rather that principal and agent, certainly far creditors are 
concerned, between whom and the corporation the relation that 
contract and not trust.” 

The Virginia court said (Williams Case, supra): there 
appears much conflict the status director, think 
the weight authority sustains the position taken Judge Keith 
the case Winston Gordon, supra, and that the correct rule 
that director bank loan institution agent, and not 
trustee. far the rule laid down the Marshall Case 
conflict with the rule here stated, the same overruled.” 

Winston Gordon found 115 Va. 912, 756, 761. 
The Marshall Case referred found Va. 676, 586, 
534, 117 Am. St. Rep. 84. 

(N. S.) 597, Ann. Cas. 240, that court quoting with approval from 
holds the following: “It there decided that directors national 
bank are not insurers the fidelity its agents whom they have 
appointed, and are not responsible for losses resulting from the wrong- 
ful act omission other directors agents, unless the loss 
consequence their own neglect duty; they must exercise ordinary 
care and prudence—such degree care ordinarily prudent and 
diligent men would knowledge all the affairs bank, 
what its books and papers would show, cannot imputed director 
for the purpose charging him with liability.” 

See, also, Swentzel Penn Bank, 147 Pa. 140, 405, 
305, Am. St. Rep. 718, which said: director 
bank, whose services are gratuitous, and whose duties are 
attend the bank once twice week assist discounting 
see how much money there loan, and once twice year 
count the cash hand, and examine the bills receivable and securities 
see whether they correspond with the statement furnished the 
officers does not owe the creditors the bank such care reason- 
ably prudent man exercises his own business, but amenable only 
for fraud, for such gross negligence amounts fraud.” 
directors bank are surely authorized appoint cashier, con- 
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ferring upon him the powers usually exercised such office. 
properly confided the custody its securities, books, 
and valuable papers, and the supervision its books and accounts. 
While true that the directors cannot divest themselves the 
general supervision and control, they may properly intrust 
him the powers usually appertaining the direct management 
‘the business, and, where they have acted good faith and with ordi- 
nary diligence their general supervision, they are not liable for 
losses resulting through secret speculations and secret entries the 
cashier. Their position does not require them devote themselves 
the details the business, which may left the clerks and 
bookkeepers under the supervision the cashier. They are not 
required look with suspicion upon the conduct these agents 
employees nor practice system espionage over the cashier 
his subordinates, without apparent reason, and they have right 
assume they are honest and faithful, where circumstances transpire 
excite doubt suspicion. the other hand, they cannot excuse 
their indifference negligence pleading mere honesty intention.” 
See, also, Utley Hill, 155 Mo. 232, 1091, 323, 
Am. St. Rep. 569. 

Shaw McShane (Tex. Civ. App. 1930) (2d) 277, 
281, that court said: “Shaw was not the agent the other directors 
and was not acting for them when made the loan Garland. 
was the president and managing officer the bank and was acting 
the bank’s agent. The only evidence ratification furnished the 
record found the acts the other directors signing the note 
after the loan had been made. This amounted more than 
acquiescence what Shaw had done. One agent corporation 
does not become particeps criminis merely because approves 
wrongful act committed another agent the same principal. The 
doctrine ratification has application this case.” 

Numerous other cases from various jurisdictions the same effect 
might quoted. are cases the contrary. Some them 
are based upon violations statutory regulation; others, the 
directors were guilty acts which constituted fraud deceit, and 
still others, they were guilty gross neglect amounting reckless 
disregard depositors’ rights fraud. such case here 
properly pleaded. There statutory liability. not alleged 
that any defendant was engaged active paid bank representa- 
tive. 

Ordinarily, director bank serves for insignificant com- 
pensation, none all. most instances connected with his 
own independent business, and only goes the bank for more less 
infrequent directors’ meetings. these meetings various questions 


THE BANKING LAW JOURNAL 771 


policy and bank management are brought up, discussed, and deter- 
mined, but seldom, ever, the details the ordinary routine 
management the bank come the attention the director. Were 
held liable for the misconduct the active employees the 
bank upon the theory merely nonaction neglect, claimed 
this case, would become necessary for every bank director stay 
the banking room every moment while the bank open, and scurry 
from post post the bank ascertain just what every employee 
the bank was doing. Manifestly, this leads absurdity, because 
could not done, nor can claimed neglect his part 
that does not investigate ascertain everything the active em- 
ployees the bank do. under certain statutory obligations 
the director bank and owes many obligations the bank 
such, but case such the one bar cannot held merely 
for nonaction negligence. 


Bank Not Liable for Delay Transmission 
Money Telegraph 

Where money paid bank for transmission tele- 
graph and transmission delayed result the failure 
the telegraph company’s messenger deliver the company’s 
office the telegram transmission which received from the 
bank, the bank not responsible for loss which occasioned 
thereby. This was held the California District Court 
Appeal the case Helfend California Bank, 299 Pac. 
Rep. 104. 

The facts were follows. The plaintiffs, Helfend and 
Mosher were partners. Helfend went Roumania for the 
purpose buying walnuts for shipment New York, Mosher 
remaining New York City. Helfend cabled November 
1925, that had bought 5000 bags walnuts, which were 
awaiting shipment, and Mosher wired his father, Mosher, 
Los Angeles, California, that the firm needed $8,000 
November Mosher went the defendant bank 
and paid one its officers $8,000 for transmission the plain- 
tiff, through the Equitable Trust Co. New York, signing 
the following order for the transmission the money: 


For value received California Bank agrees forward telegraph 
sum Eight Thousand Dollars paid Will Mosher upon 
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identification. Street number 1416 Mermaid Ave., City and State, 
Coney Island, Country, New York, charges $8.00 debit account $1.20. 
This bank assumes responsibility for delays errors the execu- 
tion this telegraphic transfer, after the message has been delivered 
the telegraph company, nor for any errors, delays, claims dam- 


ages occasioned the fault neglect its correspondents through 
whose hands may pass. 


(Signed) Mosher, 
307 South Virgil Ave. 


The bank then prepared telegraphic order directing the 
Equitable Trust Company New York pay over the 
money and rang for Western Union messenger. mes- 
senger appeared and the telegram was handed him, but for 
some reason, was never delivered the telegraph company’s 
office. result this the funds did not reach New York 
until November 11. The plaintiffs alleged that was im- 
possible ship the walnuts from Roumania without first pay- 
ing the export duty imposed the Roumanian government, 
that the delay transmitting the money held the shipment 
long enough prevent most the walnuts from reaching 
New York until after the Christmas holidays and that they 
were therefore unable take advantage the favorable prices 
offered the Christmas market and closed out the transaction 
loss about $26,000, for which sum they sued the defend- 
ant bank. holding that the bank was not liable the court 
said: 

the contention appellants that the respondent bank liable 
for the loss thus sustained, for argued that respondent was notified 
the time the sum $8,000 was turned over for transmission 
that this money was required for the payment freight and duty; 
that the time element was vital; that the money should transmitted 
immediately telegraph; that nevertheless the money which had 
received for immediate telegraphic transmission was not transmitted 
that delivery the message which would have accomplished the trans- 
mission the money messenger the telegraph company was 
not delivery the telegraph company; that the telegraph messenger 
was the agent respondent until the message reached the telegraph 
that the negligence dereliction the telegraph company 
messenger imputable respondent. The very corner stone this 
line reasoning the proposition that the messenger the telegraph 
company was the agent respondent until the delivery the message 
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the telegraph company. support this essential element, appel- 
point the fact that the blank forms provided the tele- 
graph company for the convenience its patrons sending messages 
contained the following provision: responsibility attaches 
this company concerning messages until the same are accepted one 
its transmitting and message sent such office one 
the company’s messengers, acts for that purpose the agent 
the sender.” 

Here then, said, clear declaration nonresponsibility 
the part the telegraph company until the actual receipt 
message its place business and the statement that the 
messenger the telegraph company acts the agent the sender 
until the telegraph company has actually received the message 
stipulation condition which respondent was bound when elected 
transmit the message through the medium the messenger. 
also pointed out that the very language the instrument which 
respondent agreed forward the money states that respondent 
assumes responsibility for delays errors the execution the 
telegraphic transfer, “after the message has been delivered the 
telegraph company.” urged that this amounts recognition 
respondent responsibility for errors and delays until delivery 
the message the telegraph company. the declaration 
the telegraph company that its messenger acts the agent the 
sender telegraphic message until the message has been received 
the office the company can hardly said conclusive the 
fact agency action between the sender the message and 
third party. are here concerned with the agreement between 
respondent and Mosher, and its liability appellants will 
determined the provisions this agreement and not conditions 
purporting limit its liability imposed the telegraph company 
its contract with the sender message. Nor regard 
determinative the provision contained respondent’s agreement 
the effect that assumes liability for delays and errors occurring 
after the message has been delivered the telegraph company. 
number jurisdictions has been held that where messenger has 
been sent telegraph company collect message the request 
the sender, who paid such messenger the charge for transmitting 
the message, the negligence the messenger failing promptly 
deliver the message the office the telegraph company imputable 
the telegraph company notwithstanding there was printed the 
reverse side the blank form employed the sender the message 
stipulation that the messenger should the agent the sender 
carrying the message the office the telegraph company. Baker 
Western Union Telegraph Co., 221 Mo. App. 616, 287 806; 
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Alexander Western Union Telegraph Co., 158 473, 
449, (N. S.) 407; Will Postal Telegraph Cable Co., 

During the trial evidence was admitted which showed that the 
course pursued respondent summoning telegraph messenger 
means buzzer and delivering the message such messenger 
was the course which was generally followed banks Los Angeles. 
Such evidence was properly admitted showing the usual custom 
banking business the transmission money telegraph. Davis 
First National Bank Fresno, 118 Cal. 600, 666; Nicoletti 
Bank Los Banos, 190 Cal. 637, 214 51, 1479. 
This evidence has important bearing the question the meaning 
the phrase “delivery the Telegraph Company,” for if, appears 
from the evidence introduced, was the general custom banks 
the city Los Angeles, transmitting telegraphic messages, pur- 
sue the identical course which was pursued respondent the instant 
case, was then within the contemplation the parties that respond- 
ent would perform its agreement transmit the money exactly 
the manner that did and the delivery the message messenger 
the telegraph company summoned herein indicated would, 
between respondent and Mosher, amount delivery the 
message the telegraph company. 

the question the liability respondent under the state 
facts herein appearing the decision the Supreme Court California 
the case Nicoletti Bank Los Banos, 190 Cal. 637, 214 51, 
1479, illuminating. this case the appellant bank 
agreed remit sum money certain named person desig- 
nated place Italy. The money was transmitted through bank 
New York City which was the correspondent the appellant bank. 
The correspondent bank turn transmitted the money through 
bank Milan, Italy. The last-named bank negligently delivered the 
money person other than the individual for whom was intended. 
was contended that the negligence the Italian bank was imput- 
able the appellant bank. The Supreme Court, reversing judg- 
ment favor respondent, held that agreement remit trans- 
mit money agreement send and not agreement deliver 
and that there was implied agreement that the money should 
remitted through ordinary banking channels and that there full 
compliance with such agreement when the original bank has exercised 
due care the selection the subagents which the money trans- 
mitted the ordinary course banking business. noted 
that the agreement the respondent the instant case was “for- 
ward” the money. Katcher American Express Co., 
Law, 165, 109 741, cited with approval Nicoletti Bank 
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Los Banos, supra, the word “forward,” used verb, was held 
have synonymous meaning with the word remit. far, then, 
respondent’s agreement forward the money concerned, have 
situation analogous that which prevailed the Niccoletti Case. 
Indeed, the position respondent herein stronger than that the 
appellant bank the Nicoletti Case, for here there dispute that 
the sender the money contemplated and desired that should 
transmitted telegraph and that advised respondent’s manager. 
Surely, then, when respondent proceeded carry out the sender’s 
direction for transmission the money, and doing pursued the 
course customarily followed banks forwarding money tele- 
graph, liability attaches through the negligence dereliction 
the telegraph company’s messenger who appeared response 
the automatic signal. urged counsel for appellants that the 
Nicoletti Case not point because said that the question 
involved was delivery the money, whereas the instant case there 
was entire failure transmit the funds. This not strictly true. 
There was not entire failure transmit. Transmission was accom- 
plished but was delayed for long time that loss resulted thereby. 
But this delay came about through the negligence failure the 
telegraph company’s messenger. There dispute that respondent 
acted promptly and endeavored set motion the machinery for 
transmission during the very afternoon when received the money. 
The vital principle the Nicoletti Case that remitting bank held 
greater liability than the exercise due care the selection 
subagents which money transmitted the ordinary course 
banking business, applicable. Furthermore, does not satisfactorily 
appear from the record herein that respondent’s manager was advised 
that the money which was directed transmit was required for the 
payment duty Roumania and the evidence shows that charges for 
freight and import duty imposed the United States government 
were not required paid until the cargo arrived New York and 
that the remittance, delayed though was, arrived ample time for 
the payment such import duty and freight charges. 

objected appellants that the court’s finding that the failure 
ship the entire cargo walnuts November 1925, was not due 
lack funds with which pay freight, the freight could have 
been paid after the arrival the shipment New York City, not 
supported the evidence. this contention, counsel error, for 
the testimony appellant Helfend clear that while the export 
duty required paid the Roumanian government had paid 
before the shipment was permitted leave that country, the freight 
charges were not required paid advance. 
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Negotiability Check Not Affected 
Memorandum 


check not rendered non-negotiable the following 
memorandum the back: 

“The original endorser certifies that the owner the 
commodity for which this check given and has full authority 
sell same.” 

holding such check having such indorsement 
negotiable the Court Civil Appeals Texas, the case 
Williams Industries First State Bank, Rep 
(2d) 1109, said: 


are the opinion that the printed indorsement upon the check 
did not affect the apparent negotiability that 

The indorsement had more effect than apprise the purchaser 
the instrument that had been given payment for commodity 
which the maker owned and had authority sell, which would have 
been implied even not or, short, that had been given 
for valid and completed consideration, for the purchase cotton 
from the payee. certainly did not amount condition that the 
instrument should not become effective payable the recitals 
the indorsement afterwards proved false. Arrington Protec- 
tive Bureau (Tex. Com. App.) (2d.) 383, 384; American 
Exchange Bank Steeley (Tex. Civ. App.) (2d) 1038; 
Mountjoy Parts Co. Bank (Tex. Civ. App.) (2d) 609. 

was said the Arrington Case that, “in order render 
instrument nonnegotiable reference some extrinsic agreement, 
must appear therefrom that the paper burdened with the con- 
ditions the agreement. There nothing the language used 
indicating anything more than mere reference the transaction 
out which the obligation arose. effect recital that the 
obligation disclosed the instrument one given for the purchase 
goods from the drawer the acceptor.” 
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Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 


This the seventeenth series articles which began the May, 1930, issue 


DEPOSIT AND INVESTMENT FUNDS 


Duty Fiduciary Invest Deposit Funds. 

88. Liability Executor Administrator for Interest. 

89. Deposit Trust Funds Fiduciary’s Personal Account. 
§90. Mingling Funds Different Trusts, 


87. Duty Fiduciary Invest Deposit Funds. Generally 
the funds estate not remain the hands executor ad- 
ministrator long enough require their investment interest-bearing 
securities. The investment estate funds matter more closely 
associated with trustees under will and this subject will discussed 
subsequent article. Some wills contain provision the effect 
that the executor trustee shall invest the moneys the estate 
manner. Other wills authorize the executor trustee invest 
but leave the selection the securities the fiduciary’s discretion. 
Cases involving such wills will also taken subsequent article. 

The question whether executor administrator under duty 
deposit estate funds account which will pay interest and the 
question whether, case his failure deposit, will sur- 
charged with the amount interest, which could have been earned, 
have been raised number decisions. The decisions are divided 
this question liability. Apart from any liability the part 
the fiduciary the correct procedure would seem for him deposit 
estate funds separate account bank good standing, where 
they will draw interest. The should opened the name 
the executor administrator such and not his individual name. 


88. Liability Executor Administrator for Interest. Origi- 
nally executors and administrators were not chargeable any event 
with interest estate funds their hands, but that rule has long been 
abandoned. the present time the question whether fiduciary 
liable for interest depends upon the 

executor, administrator trustee is, liable for all in- 
terest, paid funds belonging the estate, and actually received 
him. Collyer, 108 Supp. 600. quote from Massachu- 
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setts decision: ‘‘If interest upon money actually received 
executor administrator must accounted for. the earnings 
fund which belongs the estate and should inure the use 
those whom estate ultimately vests,’’ Loring Wise, 226 Mass. 
231, 115 Rep. 302. 

the Dalrymple Gamble, Md. 156, Atl. 718, 
administrator admitted that had been paid certain rate interest 
funds the estate deposit bank. was held that was 
accountable for interest that rate, not alone the actually 
deposited, but also the cash his hands, which ought have been 
deposited. 

Where interest has not been actually received, the question the 
fiduciary’s liability for interest rests largely the discretion the 
court. 

Iowa case appeared that two executors and trustees under 
will were charged with interest the amount $240. The grounds 
upon which the decision was made are not set forth, but the court 
said: doubt true that executor who retains funds his 
hands unnecessarily, and for unreasonable length time, the 
prejudice legatee should charged with interest thereon. 
not always easy determine when arid what extent, executor 
justified holding money, and failing turn over those entitled 
it. much depends upon the condition the estate, that much 
must lodged the trial court, and should not justi- 
fied interfering with its action, unless clearly appears that injustice 
has been done.’’ Estate Gould, Ia. 303, Rep. 975. 

case which the fiduciary was held free from liability failing 
keep funds deposit Estate Cal. 584. 

Here administrator withdrew funds from solvent savings and 
loan society, where they had been deposited the decedent and where 
they were drawing interest. appeared that the administrator had 
sufficient estate funds his hands pay the debts and expenses 
administration. The trial court held the administrator liable for inter- 
est the sum $374.14. 

reversing this and deciding that the administrator was not liable, 
the appellate court said: ‘‘If had appeared that the administrator 
had received interest this money, clear that should have been 
made account for it. But the rule goes further, and now well 
settled that trustee having control trust fund will liable for 
interest ‘if mingles the money with his own, uses his private 
business, deposits bank his own name, neglects settle 
his account for long time, distribute pay over the money when 
ought so.’ Perry Trusts, 468. 

appeared that the trustee has made profit the use 


the fund exceeding the legal rate interest, will chargeable 
with the profit actually realized. 
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statute contemplates that the executor administrator shall 
reduce into his possession, with all reasonable dispatch, the property 
the estate, and finds money deposit, even though the bank 
one admitted safety and undoubted credit, must allowed 
exercise his good faith the propriety reducing 
the money into his actual possession, ready meet any 
exigency the affairs the estate. 

had permitted the money remain deposit, under the 
circumstances stated the findings, the administrator may not have 
been liable, even though the money had been lost sudden failure 
the bank, through some unforeseen calamity. But decided 
good faith, and the exercise his discretion, that the interests 
the estate demanded that the money reduced into his actual posses- 
sion, are not prepared say that thereby became liable for in- 


belonging the estate, between the time the settlement his final 
account and the settlement his supplemental final account, which 
money was not bearing interest, and the executor could not tell when 
might upon pay over the money, was held that was 
not chargeable with interest. Haggerty’s Estate, Wash., 178 
644. 

reply the contention, made behalf one the heirs, that 
the executor should charged with interest, the court said: ‘‘We think 
sufficient say answer this contention that while Harman (ex- 
ecutor) did have his hands considerable sum money which was 
not yielding interest income during that period, apparent that 
could not foresee with any degree certainty how long would 
before would compelled pay out such funds upon distribution. 
During that time matters were pending which had disposed 
before final distribution, the final disposition which was uncertain 
time. think the superior court did not abuse its discretion 
refusing hold that Harman should have invested the funds during 
that time yield interest.’’ 

may not charged with interest funds his hands, where in- 
terest has been received, unless appears that has used estate funds 
for his own benefit, has mingled them with his own money, has unneces- 
sarily delayed the settlement the estate, has otherwise been 
gent the performance his 

Shuttleworth Winter, 624, the court said: execu- 
tor administrator not chargeable with interest not received him 
unless appears that has used the money himself, that reason- 
able diligence interest might have been received.’’ 

Montana decision, administrator was directed the court 
distribute the sum $100,000 and from this order appealed. 
The order was affirmed and the fund was distributed those entitled. 
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Upon the settlement the administrator’s was contended 
the heirs that the administrator should charged with interest 
the money during the time, for which the distribution was delayed 
his appeal, period about months. 

was held that was not liable for interest. The following 
quoted from the court’s opinion: 


our statute there requirement that the administrator 
must keep the funds his hands profitably invested. The only provi- 
sion Section 2798 the Code Civil Procedure 10306, Revised 
Codes 1921), where provided that the court, may order any 
moneys the hands administrator executor, upon his own 
petition that heir distributee, loaned certain classes 
securities. not permitted profit his trust, however. All 
accumulations belong the estate and must account for them. 

chargeable with interest all must because has 
received interest, because has been guilty culpable negligence 
the discharge his duties, that apparent that the distributees 
have suffered prejudice. Whether not any these conditions exists 
administrator will not, the discretion the court, held unless 

would seem strange condition the law grants 
the right appeal administrator, order that may have 
finally determined questions involving the proper discharge his 
duties, and, penalty for taking the appeal, case unsuccess- 
ful, charge him personally with interest upon the amounts money 
involved, because the delay occasioned the appeal. there had 
been appeal, and the administrator had failed refused pay the 
distributive shares, and this were proceeding compel payment 
would undoubtedly chargeable with interest, but, under the 
stances here, not think equitable that should charged with 
interest upon the fund ordered distributed.’’ Davis Estate, 
Mont. 273, Pac. Rep. 957. 


this subject the Supreme Judicial Court Massachusetts has 
stated: ‘‘The general rule that executor administrator (except 
where charged with special trust invest money interest) 
not chargeable with interest unless has actually received interest, 
else where from culpable delay settling his accounts may fairly 
inferred that has made profit from the fund his hands.’’ Lamb 
Lamb, Pick. (Mass.) 370. 

this case interest was claimed because there had been long delay 
the settlement the estate. But appeared that the delay was due 
litigation, which was way imputable the administrator’s 
negligence default. 

ancillary administrator was held not chargeable with interest 
funds held him, where retained them for less than year, was 
not requested the legatees make distribution and made profit 
them, except such profit was incidental depositing the funds 
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subject check bank which was president. Dorris Miller, 
105 Ia. 564, Rep. 482. 

this case the court said: ‘‘The general rule not charge ex- 
ecutors and administrators with interest when their accounts are settled 
the ordinary course, for the reason that they are not liberty 
risk the money belonging the estate and are always ready 
pay over according the direction the will the orders the 
If, however, they have made actual use the funds, delay 
paying over balances their hands after demand, or, without any just 
reason excuse, retain the money their hands unemployed when 
ought invested paid over, they are chargeable with interest. 
Generally speaking, however, executor administrator not prima 
facie chargeable with interest during the time the law allows for collect- 
ing the estate and settling the accounts, which usually one year after 
administration taken. While the estate litigation general 
rule not charge 

Georgia case was held that administrator’s duty 
deposit the funds the estate his hands trust company sav- 
ings bank, and that, upon his failure so, chargeable with such 
interest would have been earned had the deposit been made. 
Eddy’s Estate, 235 Supp. 455. 

this case administratrix withdrew money belonging estate 
from savings bank where was drawing per interest and de- 
posited checking account where did not draw interest. There 
did not appear any good reason for doing this, The administra- 
trix was held chargeable with interest the rate per cent. per 
annum from the date which the money was withdrawn until the date 
the decree final settlement the estate. the opinion the court 
said: 

the duty administrator deposit the money which may 
into his hands trust company savings bank, and his 
failure negligence do, proper charge him with such in- 
terest would have been earned had the deposit been made. greater 
rate interest should charged, however, unless the administrator 
has been guilty Matter Philp’s Estate, Rep. 
263, 241; Livermore Wortman, Hun. 341. 

rule well settled that executors and administrators are 
chargeable with interest they have made use the money themselves 
have been negligent not keeping the money invested render 
productive. Johns. Ch. 508, Am. Dee. 
504; Brown Rickets, Johns. Ch. 303, Am. 567; Kellett 
Rathbun, Paige 102. 

law exacts trustee fidelity his trust. guilty 
fraud the mismanagement the trust fund, guilty 
breach trust, may compelled pay interest. Price Holman, 
Mise. Rep. 143, 503. 

faithful servant will not keep money ‘laid napkin,’ but 
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will deposit bank where will draw interest. Luke 19: 
Mat. 25: 14-28. 

breach duty for the representative let money lie 
idle which with reasonable diligence could have invested and received 
interest, should charged his accounting with the amount the 
interest. Shuttleworth Winter, 624; Matter Bradley’s 
Estate (Sur.) 751; Matter Childs, Mise. Rep. 560, 


The following paragraph quoted from Doster Arnold, Ga. 
316: 


will not hold that administrator not chargeable with 
interest made none. must render good reason—some reason 
undoubtedly and conclusively good—why did not make. That 
was threatened with, was expecting, was actually engaged litiga- 
tion, and was advised counsel retain the money hand, and there- 
fore failed put out and make productive, will not necessarily 
relieve him. the special facts may chargeable. For instance, 
may have used the money, some it, his own 


Deposit Trust Funds Fiduciary’s Personal Account. 
The act executor administrator depositing estate money 
his individual bank account, otherwise mingling estate funds with 
his own, will generally make him accountable the estate for interest. 

the case cited was held that executor, who mingled the funds 
the estate with his own, although acted honestly and good faith, 
should surcharged with interest the amount remaining his 
hands the rate per cent. with annual rests. 

would not said the court, ‘‘to overlook the fact that 
the money the estate his hands was not put bank special 
deposit, but was during all these nine years mingled with the funds 
the executor. Too many executors and administrators pursue such 
course and when such brought the attention the court 
must meet with prompt condemnation. But, nearly all the balance 
the estate has been actually paid out the executor, although many 
such payments have not been allowed this accounting, and, 
appears that Mr. Barry (the executor) has acted honestly and good 
faith, his account may surcharged with interest upon such sums 
have remained his hands the rate per cent., with annual 

has been held that, where executor deposits funds belonging 
the estate his own bank account, bank, liable the 
estate for the interest which the deposit would have drawn had the 
money been deposited trust company. The rate interest, for 
which the executor was liable was here fixed the court per cent. 
Clark, 127 Supp. 888. 

Evidence that administrator neglected collect rent and failed 
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deposit funds the estate where they might draw interest, but 
mingled them with his own, was held sufficient sustain finding, 
which rents and interest semi-annual balances were charged him. 
Saier’s Estate, 158 Mich. 170, 122 Rep. 563. 

New York case, Mayer’s Estate, New York Surrogate’s 
Court, 229 Supp. 638, was held that, where executor deposits 
estate funds his personal account, mingling the estate funds with his 
own, chargeable with interest the maximum legal rate. this 
the court said: 

situation would have been different, had deposited the 
money his name executor and failed account for any interest 
thereon. such case, possibly surcharge per cent. might 
fair, possibly not surcharge him with any interest whatever; but 
where deposited the money his own personal account and com- 
mingled with his own funds, think should charged with the 
maximum legal rate interest, for other reason than punitive 
one, discourage such 


another New York case the court stated that the law that 
trustee shall not invest fiduciary funds his own name, and that 
shall not mingle the funds trust with his own funds with those 
another trust. fact under 231 the Surrogate’s Court Act 
such act criminal. This section provides follows: ‘‘Every 
executor, administrator, guardian testamentary trustee shall keep the 
funds and property received from the estate any deceased person 
separate and distinct from his own personal fund and property. 
shall not invest the same deposit the same with any person, associa- 
tion or.corporation doing business under the banking law other per- 
son institution, his own name, but all transactions had and done 
him shall his name such executor, administrator, guardian 
testamentary trustee. 

person violating any the provisions this section shall 
guilty 

Section 104 the same act provides that fiduciary may re- 
moved from office where mingles the funds the trust estate 
his own deposits the same with any person, association corporation 
authorized business under the banking law, account” other 
than that such fiduciary. 


§90. Mingling Funds Different Trusts. When trustee holds 
several distinct trust funds, each should kept separate from the 
others, that may not, through investment, complicated with the 
rights strangers. has been held New Jersey that, where 
testator bequeathes his executors several sums money trust 
for different beneficiaries, the executors are required keep each trust 
fund from the others. The case MeCullough, 
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Here appeared that William McCullough, his will, directed his 
executors hold several sums money trust for certain beneficiaries 
named the will. 

the time the testator’s death, the funds from which the sums 
money constituting the trusts were directed taken were invested 
mortgages lands the state Minnesota. After the testator’s 
death the Minnesota investments were continued the executors, from 
time time, until they were paid in. mortgages were thus paid 
off, the trustees reinvested the moneys received other mortgages 
lands Minnesota. attempt was made separate any the trust 
funds from. the others from the body the estate, keep the 
investments the several funds distinct. The mortgages bore various 
rates interest, ranging from seven twelve per centum per annum, 
and the executors, determine what interest each fund was entitled to, 
apportioned the aggregate interest received among the various funds 
the proportions that those funds severally bore the whole principal 
invested. 

The trustees asked the court for instruction whether the several 
trust funds should separately invested. The court held that the 
trustees were required keep the several funds separately invested. 
said: 


fund distinet trust for the benefit cestuis que 
trustent. 

must kept separate from all other funds, that every step 
its management may distinctly traceable the accounts the 
trustees and the investments they make. The trust must not, through 
investment, complicated with the rights strangers, required 
share the losses other 


similar was reached the court Maine case, Moore 
112 Me. 356, Atl. Rep. 296. this case appeared 
that two trust funds were created the will Moses Webber. One 
trust fund $15,000 was for the benefit Stella The 
other fund was for the benefit the Webber Hospital Association. The 
trustees the estate Webber requested the court construe the will. 

The question presented was whether the trust funds for both benefi- 
ciaries might invested together and the net income paid each pro 
rata, whether there should two funds set apart. The 
held that the two funds should kept separate and 
its opinion the court wrote: 


know authority law for the mingling trust funds 
proposed this inquiry. Not for moment could considered 
the two trusts were administered distinct trustees. That the 
trustees were are the same, that the corpus each fund finally 
paid the same person, can make difference. Each trust 
must stand alone, otherwise losses legitimately borne, with 
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sponding loss income one, could imposed part upon the 
other.’’ 


the other hand there New York case which was held 
that the funds trust estate may, under certain conditions, 
mingled with other funds. Barry Lambert, 300, the 
court held that, where will directs the executors keep the funds 
the estate invested, within their power, profitable investment 
offered larger amount that the available assets the estate, 
supplement them with funds other parties, such funds can 
legitimately obtained. this case the following facts 

the will Thomas Lambert his wife, Maria Lambert, was given 
life estate all his property, both real and personal, and his 
executors were directed keep invested during her life, and pay 
her the income thereof long she should live. The executors, 
wishing make loan $8,000, and having their possession only 
$6,000, belonging the estate, borrowed from another party $2,000. 
The loan was made, and bond and mortgage for $8,000 were taken 
security for it. 

The court held that was within the power the trustees com- 
bine the funds the plaintiff with those the trust fund the invest- 
ment question. its opinion, the court said: 


duties their office required the executors seek for ad- 
vantageous investments, and keep the moneys the estate employed. 
was entirely within their power, was not their duty, case 
profitable investment offered itself larger amount than the available 
assets the estate, supplement them with other funds, they could 
legitimately obtained from other parties. These moneys were re- 
ceived Mrs. Lambert under such contingency, and she was engaged 
the lawful and legitimate performance her duties executrix 
when she received and invested them.’’ 


Another exception the general rule that trustee may not mingle 
trust funds with other funds set forth New York entitled 
Union Trust Company New York, 219 514, 114 
Rep. 1057. this objection was made the trust company’s 
method investing trust funds. was the custom the trust 
pany invest portions of. various trust funds single mortgage, 
known participation mortgage. making investments. 
this nature, the company first took mortgage upon real estate 
its own name. Later, when became the duty the company invest 
funds which held trustee, the divided the mortgage into 
several shares and allotted the shares various trusts, the result being 
that the funds several trusts were invested together the 
same mortgage, standing the name the trust company. The allot- 
ment was accomplished entirely upon the books the company, its 
records clearly showing just what manner the investment was dis- 
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tributed. Immediately upon allotting share any particular trust, 
the beneficiaries that trust were notified the manner which 
their funds had been invested. The mortgage the meantime remained 
recorded the name the trust company and there was public 
record any declaration trust. 

was held that the investments made the trust company were 
legal and proper. The court, though reluctant give its approval 
the investment trust funds participation mortgage, found that 
the acts the company this instance were justified the fact that 
the company kept accurate records the trust allotments its books, 
and the further fact that the beneficiaries were immediately notified 
when investment was made. 

Since this case was decided statute has been passed New York 
with reference the investment trust funds participation mort- 
gages. This statute contained Decedent Estate Law. 
authorizes fiduciary invest trust funds bonds and mortgages 
unincumbered real property New York State worth fifty per cent. 
more than the amount loaned thereon, and shares parts such 
bonds and mortgages, provided that any share part bond and 
mortgage held shall not subordinate any other shares thereof 
and shall not subject any prior interest therein. further 
provided that bond and mortgage, parts which trustee may 
invest trust funds, together with any guaranties payment, insurance 
policies and other instruments and evidences title relating the 
mortgage, must held for the benefit the trustee and any other 
persons interested such bond mortgage trust company, 
bank title guaranty corporation organized under the laws New 
York State, national bank located within the state and authorized 
act fiduciary. And the holding such instruments for 
the benefit the trustee and any other interested persons, must 
and deliver each person who becomes interested such bond 
and mortgage certificate, setting forth that the instruments are 
held. The corporation may named the one the 
persons interested the bond and mortgage. Every corporation issuing 
such certificate must keep record proper books account all 
issued pursuant the provisions the statute. The statute 
further provides that ‘‘no trustee shall purchase securities hereunder 
from 

(To continued) 
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this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK CASHING FORGED CHECK FOR 
STRANGER LIABLE DRAWEE 


Louisa National Bank Kentucky National Bank, Court Appeals 
Kentucky, (2d) 497 


When bank cashes check for stranger without inquiry and 
without requiring identification and, after the check has been paid 
the drawee, discovered that the drawer’s signature 
forgery, the cashing bank will liable the drawee for the 
amount. 

the ordinary that when bank check for 
person known it, makes proper inquiry and satisfied 
the holder’s identity and honesty, the drawee cannot recover. 
bound know its depositor’s signature. The present case 
exception this rule. 


Appeal from Court, Lawrence County. 

Action the Kentucky National Bank against the Louisa National 
Bank. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Vinson Miller, Ashland, for appellant. 

Martin Smith, Catlettsburg, for appellee. 


RICHARDSON, J.—This action the Kentucky National Bank, 
the drawee check for $600, against the holder, the Louisa National 
Bank, which paid the check the payee, Fred Banfield, stranger, 
without inquiry, and without requiring his identification. The action 
was tried the court without the intervention jury agreed 
statement facts. The judgment was for the Kentucky National Bank, 
and the Louisa National Bank appeals. 

matter brevity and convenience, will designate them 
herein the Bank Kentucky and the Bank Louisa. The facts are 
substantially follows: the 25th October, 1928, Fred Banfield, 
stranger the Bank Louisa, during business hours, the regular 
course business, presented himself that bank with two checks, one 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 427. 
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for $600 dated October 19, 1928, purporting have been executed and 
delivered him Armstrong, prosperous farmer Boyd County, 
drawn the Bank Kentucky Catlettsburg, and payable him- 
self for cattle. The other had the name Lindsey Fannin signed 
it; was drawn the Bank Kentucky for $400, and payable 
Banfield. the time presented the checks proposed open 
account with the bank Louisa depositing them his 
suggested James Hughes, the teller the Bank Louisa, who 
received the checks from him, that could not write his name, and re- 
quested Hughes indorse the checks for him, which did, writing 
thereon, ‘‘Fred Banfield, Hughes received the checks 
indorsed, deposited them his credit, and paid him $600 cash. The 
checks were thereupon indorsed the Bank Louisa these words: 


any bank banker 
all prior endorsements guaranteed 
Louisa National Bank, Louisa, Ky. 73—252. 
Conley, Cashier.’’ 


They were then mailed the Ashland National Bank, Ashland, Ky., 
the correspondent the Bank Louisa for collection, which re- 
ceived, indorsed, and transmitted the Bank Kentucky, Catletts- 
burg, Ky., for payment. The payment the $400 check was refused 
the Bank Kentucky, for the reason that Fannin had 
with it. The $600 check was paid, retained the Bank Kentucky, 
and charged the account Armstrong. Within about week there- 
after, Armstrong was the Bank Kentucky Catlettsburg, when 
the bank, because his signature was signed with lead pencil, 
presented him the check. declared forgery. The Bank 
Kentucky immediately notified the Bank Louisa this fact, and de- 
manded refund the money paid it. Within short time there- 
after the Bank Kentucky, accordance the usual customary 
banking rules, returned the check the bank Louisa, and again de- 
manded refund the money paid it. The Bank Louisa refused, 
from which this litigation resulted. 

The Bank Kentucky insists that the law the case controlled 
Farmers’ National Bank Augusta Farmers’ Traders’ Bank 
Maysville, 159 Ky. 141, 166 986, 1915A, 77. The Bank 
Louisa contends that received and accepted the check from Ban- 
field, the payee named it, upon his authorized indorsement, made 
its presence, and paid him bona fide holder far was 
good faith, and without knowledge the fact that the 
check was forgery. cites sustain its contention 615, 
244, and cases cited, law the case. 

defined section 3720b-185, Ky. Statutes, ‘‘a check bill 
exchange drawn bank payable demand.’’ The rule that the 
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drawee bill exchange could not recover action for money 
-had and received the amount paid out him the bill which the 
name the maker had been forged was first announced 1762, 
Price Neal, Burr. 1355. that case two bills exchange had been 
paid the drawee; the signature the drawer having been forged. 
One was paid when came due, without acceptance. The other was 
and paid maturity. When the forgery was discovered, 
action was brought recover back the money paid; being admitted 
that both parties were innocent. The action was for money had 
and received which recovery can had unless against equity 
and good conscience for the defendant retain it. Lord Mansfield 
held, there was fraud wrong, both parties innocent, the de- 
fendant having paid good faith valuable consideration, was not 
for the defendant retain the money received. 

The principle applied Price Neal has been adopted and fol- 
lowed generally the courts this country, and now firmly and 
universally recognized with certain equitable exception which the 
have grafted onto it. 

This court recognized the principle Price Neal, supra, De- 
posit Bank Georgetown Fayette National Bank, Ky. 10, 
339, Ky. Law Rep. 803, 849, 1890, prior the 
enactment the Negotiable Instrument Law 1904. It, with its equi- 
table exception, was applied the Farmers’ National Bank 
Augusta Farmers’ Traders’ Bank Maysville, 159 Ky. 141, 166 
986, 77, decided 1914. The Negotiable Instru- 
ment Law was not discussed it. 

Deposit Bank Georgetown Case, supra, the signature the 
maker the eighteen checks was forgery, but, before advancing 
money the first check, the Fayette National Bank made inquiry 
the the drawer, and required identification the person 
presenting and receiving the it. the case the Farmers’ 
National Bank Augusta Farmers’ Traders’ Bank, supra, the 
signatures the drawer and indorser were both forgeries, and the per- 
son presenting the check and receiving the cash thereon was not identi- 
fied, and the bank made inquiry, and paid without question. 
the present case, agreed that the signature the drawer the 
$600 check was forgery. the false making material 
alteration, with intent defraud, any writing which, genuine, 
might apparently legal efficacy the foundation legal liabil- 
Davis Com., 217 Ky. 801, 290 702. 3720b-23 
the Negotiable Instrument Law declares that: ‘‘Where signature 
forged made without the authority the person whose signature 
purports be, wholly inoperative, and right retain the 
instrument, give discharge therefor, enforce payment 
thereof against any party thereto, can acquired through under 
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such signature, unless the party against whom sought enforce 
such right precluded from setting the forgery want 
authority.’’ 

not charged that Fred Banfield, the person who presented and 
the check, was fictitious person, that was not the person 
whose name appeared the check payee. His presentation 
the bank for payment was the uttering him forged instrument. 
See section 1189, Ky. Statutes. And, were not the person rep- 
resented himself be, but was using fictitious name, and procured 
Hughes write fictitious name indorser the check, thereby 
committed the crime forgery. Eldridge Com., Ky. 
Law Rep. 1088; Hughes Com., Ky. 227, 269, Ky, Law 
Rep. 424. 

The stipulation facts silent whether was the person 
represented himself be, and this respect are left surmise and 
This are not prepared engage in. For the purpose 
the case, may regarded the holder. defined section 
3720b-190, Statutes, means the payee endorser 
bill note, who possession it, the bearer thereof. The Bank 
Louisa received and for him holder within the meaning 
the above section. Its unrestricted indorsement and its mailing 
the check for collection fixed upon the liability and engagements im- 
posed sections 3720b-65, 3720b-66, only all subsequent holders. 
These sections, parts, are this language: 


Section 3720b-66. endorser who endorses without qualifica- 
tion, warrants all subsequent holders due course: 

The matters and things mentioned subdivisions one, two 
and three the next preceding section.’’ 

Section 3720b-65. ‘‘(1) That the instrument genuine and all 
respects what purports be. 

That has good title it. 
That all prior parties had capacity 


The express language this section confines the indorser’s liability 
and engagement only subsequent holders. Appellant’s indorsement 
and mailing the check for collection its correspondent was act 
negotiation within the meaning section 3720b-30. This section 
defines the act negotiation such instrument this language: 
instrument negotiated when transferred from one person 
another such manner constitute the transferee the holder 
ment the holder, completed delivery.’’ The acceptor’s liability 
fixed section 3720b-62, which reads: ‘‘The acceptor accepting the 
instrument engages that will pay according the tenor his 
acceptance, and admits: (1) The existence the drawer, the genuine- 
ness his signature, and his capacity and authority draw the instru- 
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ment; and (2) The existence the payee and his then capacity 

acceptance within the meaning this section defined sec- 
tion 3720b-190 mean ‘‘an acceptance completed delivery noti- 
The acceptance bill the signification the drawee 
his assent the order the drawer. Section 3720b-132 requires 
the acceptance writing and signed the drawee. the 
holder check procures accepted certified, the drawer and 
all endorsers are discharged from liability thereon.’’ See section 
3720b-188. true, ordinarily, that the greater includes the less, and, 
according this principle, the payment check includes its accept- 
ance. The acceptance drawee must writing. The writing 
makes assured This distinguishes the act acceptance 
from the act payment. Brannan’s Negotiable Instrument Law (4th 
Ed.) 30, 301. Neither subsection 62, 65, 66, 188 section 3720b, 
supra, deals with the act payment nor undertakes expressly fix 
the liability and engagements the one the other, after the act 
payment the paying drawee the receiving holder, arising out 
the acts paying and receiving vice versa. They deal with the 
negotiation negotiable instruments, and cannot interpreted and 
construed mean that the act payment the drawee the holder 
the same the act acceptance vice versa. negotiable 
instrument section 3720b-1, must writing, signed the 
maker drawer. forged instrument, not having been signed, 
therefore, not negotiable instrument. 

virtue section 3720b-65 supra, indorser check does not 
warrant the signature the drawer the drawee who pays it; the 
drawer not being holder within the statutory definition thereof. The 
warranty embodied the section, supra, runs favor only sub- 
sequent holder due course, Farmers’ Merchants’ Bank Bank 
Rutherford, 115 Tenn. 64, 939, 112 Am. St. Rep. 817; Figuers 
Fly, Tenn. 358, 193 117; Brannan’s Negotiable Instrument 
Law, 66, 618, and not favor the drawee who not such holder, 
Brannan’s 52, 372, for the reason the presentation for pay- 
ment the holder and the payment the drawee the holder not 
negotiation within the.meaning the sections supra. Brannan’s 
(4th Ed.) 30, The payment the drawee the holder 
terminates the life the instrument. American Hominy Co, Millikin 
Nat. Bank (D. 273 550. ceases negotiable after its pay- 
ment. Brannan’s (4th Ed.) But; whether the 
sections supra construed fix the liabilities and obligations the 
drawee and the receiving holder between themselves after the check 
has been paid the drawee the holder, not so, action 
such drawee against such holder recover the amount paid 
its nature action for money had and received under mistake 
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fact. Such action may predicated upon either the bad faith negli- 
gence such holder who contributed induce such drawee part 
with his money. South Boston Trust Co. Levin, 249 Mass. 45, 143 
816. The fundamental basis recovery such case the act 
bad faith negligence the holder the primary cause the loss. 
The check, its indorsement, and the act presentation for payment 
the holder, and its payment him the drawee, such cases are 
merely evidential, and not the essential basis the action. 

The ordinary principles fixing the liability the defendant the 
plaintiff any other transaction which common law, acts bad 
faith negligence, both, may alleged and proven sus- 
tain recovery, are applicable and the rights the parties. 
provision the Negotiable Instrument Law concerns such action 
arising out the negotiation forged instrument put into circula- 
tion the acts bad faith negligence the holder thereof. 
interpret protect holder who had induced the drawee 
pay forged instrument beyond its intendment and plain language. 
protect him against his bad faith his own negligence makes 
applicable nonnegotiable instrument well negotiable in- 

The question under consideration has been presented and decided 
courts foreign jurisdictions. usual, they are not agreed 
the effect the Negotiable Instrument Law the doctrine Price 
Neal, nor the application its Some them hold 
that the provisions the Negotiable Instrument Law adopt the rule 
Price Neal, free from the exception which the courts have grafted 
onto it. Fidelity Casualty Co. Planenscheck, 200 Wis. 304, 227 
148 Mc. App. 127 429; State Nat. Bank Bank Magdalena, 
(4th Ed.) 62, 556, and cases cited. 

Others hold that the Uniform Negotiable Instrument Law merely 
legislative affirmation the rule Price Neal with the equitable 
exception. First Nat. Bank Nat. Bank, 100 Or. 264, 197 547, 
664, and cases cited. 

The exception rule Price Neal not expressly included.in any 
provision the Negotiable Instrument Law. Nor abrogated 
any its express provisions. consistent, and perfect harmony, 
with it. should therefore applied and when the proven 
facts require effectuate and administer substantial justice. And, 
since have recognized Deposit Bank Georgetown Fayette 
National Bank and applied Farmers’ National Bank Farmers’ 


THE BANKING LAW JOURNAL 793 


Traders’ Bank Maysville, supra, may now regarded the law 
this state such 

The appellee, presentation for payment the $600 check, failed 
was forgery. was bound know the signature its 
Armstrong, and was derelict failing give his signature 
the check sufficient attention and examination enable discover 
instantly the forgery. The appellant, when the check was presented 
Banfield, failed make any inquiry about him, and did not 
cause have him identified. Its act paying him the 
check degree negligence its part equivalent positive negli- 
gence. indorsed the check, and, while such indorsement may not 
regarded within the meaning the Negotiable Instrument Law 
least substantially served representation that had exercised 
ordinary care and had complied with the rules and customs prudent 

Its indorsement was did not fact so, 

lull the drawee bank into indifference the drawer’s signature 
when paying the check and charging its customer’s account and 
remitting its proceeds appellant’s correspondent. 

such transaction between the drawee and the holder check 
both are without fault, may had the money paid. 
Deposit Bank Georgetown Fayette National Bank, supra, and 
eases cited. the rule may more accurately stated that, where the 
drawee pays the money, cannot recover back from holder good 
faith, for value and without fault. 

If, the other hand, the holder acts bad faith, guilty 
negligence, recovery may had the drawee such 
holder. The negligence the Bank Louisa failing inquire 
and about Banfield, and cause have him identified before 
parted with its money the forged check, may regarded the 
primary and proximate cause the loss. Its negligence this respect 
reached its effect the appellee, and induced its part. 
comparison the degrees negligence the two, apparent 
that the appellant excels culpability. Both appellant and appellee 
inadvertently made mistake, doubtless due hurry incident busi- 
ness. The first and most grievous one was made the appellant, 
amounting its disregard the duty owed itself well the duty 
owed the appellee, and account thereof retain ‘as 
against the appellee the money which received. cannot shift 
the loss the appellee, for such disregard its duty inevitably con- 
tributed induce the appellee omit its duty critically examine 
the signature Armstrong, even did not know instantly the 
time paid the check. Farmers’ Bank Augusta Farmers’ Bank 
Maysville, supra, and cases cited. The views the trial court are 
harmony herewith, and the judgment therefore affirmed. 
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BANK SUPERINTENDENT NOT LIABLE FOR 
ERRONEOUS EXERCISE DISCRETION 


State Farmers’ State Bank, Supreme Court Tennessee, 
Rep. (2d) 281 


superintendent banks not liable action stock- 
holders and for the erroneous exercise the discretion 
given him the Banking Act, unless appears that acted will- 
fully, maliciously, corruptly. 

this action was unsuccessfully sought make the superin- 
tendent banks liable for the impairment the capital stock 
bank, wrongful acts its cashier and directors borrow- 
ing excess per cent. the capital stock without sufficient 
security, because the superintendent’s failing ascertain the true 
state the bank’s affairs, or, having become advised thereof, 
failing act upon the knowledge taking the proper action re- 
quired law. 


Appeal from Chancery Court, Marion County; Stewart, Chan- 
cellor. 

Proceeding the state take over the Farmers’ State Bank, 
insolvent institution, wherein Grigsby, Superintendent Banks, 
was appointed receiver, and wherein, subsequent appointment, peti- 
tions were filed and stockholders the bank seeking re- 
moval Superintendent Banks receiver and substitution an- 
other, and hold Superintendent Banks liable his official bond 
for impairment stock bank. appeal from action 
chancellor demurrer the petition. 

Cause remanded. 

Frank Lynch, Winchester, for complainant. 

Rankin, Frazier Roberts and Moore Moore, all Chattanooga, 
for defendant. 


COOK, J.—This appeal from the action the chancellor upon 
demurrers the petitions creditors and stockholders the Farmers’ 
State Bank. 

The Farmers’ State Bank was taken over insolvent institution 
chapter 20, Pub. Acts 1913. The bank was adjudged insolvent 
the chancery court, and the superintendent banks was appointed 
receiver conformity with provisions the act, and the superintend- 
ent banks turn appointed liquidating agent, authorized the 
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Subsequently petitions were filed creditors and stockholders 
the bank seeking (1) removal the superintendent banks receiver 
and the substitution another; (2) hold Grigsby, superin- 
tendent banks, liable his official bond for impairment 
stock the bank the alleged wrongful acts its cashier and 
directors. The chancellor overruled the demurrers much the 
petitions sought charge Grigsby, superintendent, with liability for 
alleged loss, but sustained the demurrers directed against much 
the petitions sought removal the receiver. The chancellor ap- 
pointed the superintendent banks receiver conformity with the 
provisions the statute. After expiration Superintendent Grigsby’s 
term, Superintendent Robertson was substituted receiver, and liquida- 
tion proceeded under his supervision. 

The facts before the chancellor called for the exercise discretion 
the matter retaining discharging the receiver. There are 
statements the petition authorize this court overrule the discre- 
tion thus exercised. 

charged the petitions that Grigsby, superintendent 
banks, liable the stockholders and creditors for impairment the 
capital stock through wrongful acts the cashier and directors, because 
for three years before insolvency, least, majority the directors 
the bank and its controlling officers were borrowing excess 
per cent. the capital stock without sufficient security. said that 
some the officers and directors were permitted overdraw, and that 
examination the bank disclosed the examiner that excessive 
loans were being made without authority the board directors, that 
officers and directors were exploiting the bank for their individual 
business contrary law. 

further charged that the superintendent banks, 
Grigsby, ‘‘negligently failed ascertain examination the true status 
the affairs the defendant bank; having become advised the 
true status thereof that negligently failed discharge his duty 
taking the proper action required him law; and negligently per- 
mitted the offending officers and directors remain uncontrolled 
charge the bank’s affairs, and continue make over-drafts and 
make loans themselves without authority and contrary law and 
continue dissipate the funds the bank loans their friends 
and extend the loans which they were endorsers.’ 

governing the right corporate creditors 
holders against offending directors are not This action 
behalf individuals against public official charged with com- 
prehensive duty but limited discretion administering the banking 
laws the state for the public benefit. The act particularly prescribes 
the duties (1) officers banks; (2) the superintendent banks; 
(3) the superintendent banks receiver. The act does not em- 
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power the superintendent take charge bank for misconduct its 
officers and directors, but independent provisions regulates the in- 
ternal affairs banks the manner indicated sections and 38, 
and subjects bank officials and directors indictment for violating the 
banking laws. 

The powers conferred upon the superintendent are supervisory, 
with authority take over bank when found in- 
solvent, when unable meet its obligations ordinary course 
business, when its officers have been guilty misappropriating its 
funds using the funds for their individual business loan, 
otherwise, contrary the provisions the act. 

act which authorize loans officers and employees and which authorize 
loans excess per cent. the capital stock and surplus upon 
approval the board directors loan committee appointed 
the board directors. 

stated the petitions that the annual meeting the board 
directors each year resolution was passed approving loans previ- 
ously made during the year. charged that this action was unlaw- 
ful. was irregular, but was not violative any provision the 
Banking Act. None its provisions suggest the time when the 
method which loans bank officials, loans excess per cent. 
the capital and surplus, are approved the board directors. 
Their approval only required. 

The Banking Act confers power upon the superintendent banks 
regulate their internal management assume authority over the 
bank unless the facts appearing would authorize closing the institution. 
conferring the limited, but discretionary, power upon the superin- 
tendent banks determining whether the condition the bank 
its internal management rendered unsafe insolvent, seems clear 
that the Legislature intended clothe the superintendent with discre- 
tionary powers for the erroneous exercise which would not 
liable individuals unless acted willfully and maliciously and trans- 
his legal authority. Reed Conway, Mo. 43; Allen Com- 
monwealth, Va. 94, 607; Kendall Stokes, How. 87, 
Ed. 506; State American Surety Co., Idaho 674, 145 1097, Ann. 
Cas. 1916E, 209; Sanders State Bank Hawkins (Tex. Civ, App.) 142 
84; State Kern, Law 259, 114; Throop, Public 
Officials, 713. 

charged the petitions that the superintendent banks 
liable because his negligent failure close the bank upon the show- 
ing made through his examiners that the directors were large borrowers 
its funds. The propriety closing bank because the methods 
pursued its officers and directors question about which different 
minds might reach different conclusions. When the emergency arises 
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for determination the superintendent the discharge his official 
duty whether not bank should closed, the law makes his 
judgment decisive. should held liable the action stock- 
holders and for failing close might also, his 
judgment was erroneously exercised, held liable for closing it. The 
performance the important duty administering the banking 
laws the state for the public interest would seriously interfered 
with the superintendent banks held liable private 
action for the erroneous exercise the discretion given him the act; 
hence the rule stated L., page 485, controlling: 

officer invested with discretion and empowered 
exercise his judgment matters brought before him sometimes 
quasi judicial officer, and when acting usually given 
immunity from liability persons who may injured the result 
erroneous decision, provided the acts complained are done 
within the scope the officer’s authority, and without wilfulness, 
malice corruption. This immunity from civil liability for mistake 
judgment extends errors the determination both law, and 
fact. Therefore where the question his liability involved not 
material whether used reasonable care ascertaining the facts 
which his judgment was founded.’’ 


follows, therefore, that, order sustain cause action for 
private injury against quasi judicial officer, that is, officer charged 
with the duty exercising discretion, must appear that acted 
willfully, maliciously, corruptly. such facts are presented the 
petitions. 

The demurrer behalf the bank examiner should have been sus- 
tained, well the demurrer directed much the petition 
sought removal the receiver. Appellees will pay costs appeal, 
and the cause will remanded for further proceedings conformity 
with the conclusion herein. 


BANK RECEIVING DRAFT FOR COLLECTION 
HOLDS PAPER PROCEEDS TRUST 


Taylor, Bank Commissioner Corning Bank Trust Co., Supreme 
Court Arkansas, Rep. (2d) 557 


bank receiving draft for collection merely the agent 
the forwarding bank and takes title the paper the collected 
proceeds, but holds same trust. 

Under Arkansas Act No. 107 1927, 297, providing that the 
owner the proceeds collection paid and increasing 


similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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the bank’s assets, has preference, bank which sends drafts for 
collection only correspondent bank, which latter becomes in- 
solvent after the drafts are collected cash, has preferred claim. 


Action the Corning Bank Trust Company against Walter 
Taylor, Bank Commissioner charge the American Exchange Trust 
From the decree, defendant appeals. Affirmed. 
Sam Rorex and Nat Hughes, both Little Rock, for appellant. 
Oliver Oliver, Corning, and Downie and Shields Good- 
win, both Little Rock, for appellee. 


MEHAFFY, J.—This action was begun the Pulaski chancery 
court the Corning Bank Trust Company against Walter Taylor, 
bank commissioner charge the American Exchange Trust Com- 
pany, insolvent banking institution. The appellee asked that its 
against the American Exchange Trust Company decreed 
prior claim the extent $32,365.70 and paid full with interest 
per cent., and that the balance petitioner’s claim the sum 
$11,667 ordered allowed general claim. 

The American Exchange Trust Company became insolvent No- 
vember 17, 1930, and five days thereafter Walter Taylor, state bank 
commissioner, took charge its affairs. Corning Bank Trust Com- 
pany became insolvent about the same time and its assets were later 
purchased from the bank commissioner appellee, the Corning Bank 
Trust Company. 

Corning Bank Trust Company had been customer the Ameri- 
ean Exchange Trust Company for number years. Between No- 
vember 1930, and November 1930, the Corning Bank Trust Com- 
pany sent the American Exchange Trust Company certain drafts 
amounting approximately $32,000. These drafts with bills lading 
attached were sent for collection and and the American Ex- 
change Trust Company credited the Corning Bank Trust Company 
with the amount ‘‘subject final payment’’ and forwarded the drafts 
South Carolina and Alabama for collection. 

the 7th November the Corning Bank Trust Company wrote 
letter the American Exchange Trust Company follows: 

7th, 1930 


Exchange Trust Co., 

Ark. 

drafts with bills lading attached that are now transit 
and all that are forwarded your bank the future are for collection 
only. Kindly advise wire fast these items are paid that 
may advise you disposition the funds. 

very truly, 


The American Exchange Trust Company, when received the 
drafts, gave credit the Corning Bank Trust Company subject 
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final payment and immediately sent the drafts other banks for collec- 
tion and eredit. All drafts were paid the collecting banks and bills 
lading surrendered before the failure the American Bank. 

The drafts question were drafts the Clay County Cotton Com- 
pany upon Handley Manufacturing Company Roanoke, Ala., 
and Cooper Griffin Greenville, 

The appellant answered and denied that any part appellee’s 
claim should decreed prior preferred claim and alleged that 
appellee had only general claim against the American Exchange Trust 
Company. All these claims were collected the collecting banks and 
were afterwards received the American Exchange Trust Company. 

After the letter November was written, the president the 
Corning Bank Trust Company called Mr. Covey, who was charge 
country bank connections for the American Exchange Trust Com- 
pany, telephone, and also Mr. McGrath, and told them soon 
the drafts were paid wire the Corning Bank Trust Company and 
they would give instructions how dispose the funds collected. 
the 12th November the president the Corning Bank Trust 
Company again called Mr. Covey and informed him that soon the 
items had been paid inform them they might instruct the American 
Exchange Trust Company the disposition the funds soon 
they were collected. 

The the Corning Bank Trust Company produced 
copy the letter which had been written the 7th Novem- 
ber, and testified that placed the letter envelope, properly 
addressed, the American Exchange Trust Company, Little Rock, 
Ark., sealed the letter, stamped with United States postage stamp, 
and deposited the United States Post Office Corning. The en- 
velope had return card but was never returned. 

November 14, 1930, the American Exchange Trust Company 
charged the Corning Bank Trust Company $5.44, being the cost 
collecting Handley Manufacturing Company draft and forwarded 
memorandum the charge the Corning Bank Trust Company 
that date. 

appears from the books the American Exchange Trust Com- 
pany that this charge was made the 14th. the 10th No- 
vember the American Exchange Trust Company charged the Corning 
Bank Trust Company with $4.01, cost collecting draft Roanoke, 
Ala., and the 12th November charge was made $3.14 for col- 
another draft. 

Beall Hempstead, vice-president the American Exchange Trust 
Company, testified receiving the drafts sent the Corning Bank 
Trust Company and that they were notified the bank Atlanta, Ga., 
the 13th the collection certain drafts and the bank Char- 
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lotte, C., the 12th November certain other drafts and all 
the amounts controversy here were received the appellant. 

This witness also testified that had looked through the files and 
had been unable find the letter November and had record 
receiving such letter. Before these transactions, this witness testified 
that the American Exchange Trust Company had been giving the 
Corning Bank Trust Company credit for items sent like these and 
that they were subject check immediately upon giving credit, just 
like any other open account. When the drafts were collected Char- 
lotte, C., they were credited the Union Trust Company Cleve- 
land, Ohio, and were credited the American Exchange Trust 
Company. All these drafts were paid before the insolvency the 
American Exchange Trust Company. The American Exchange Trust 
Company suspended November 15, 1930, and five days thereafter 
was placed the hands the state bank commissioner, 

This witness testified also the bank had received the letter 
November the bank would make the items just collection items. 
one wanted item for was charged his account and 
entered for collection had been previously credited his account. 
was admitted that the Corning Bank Trust Company had several 
thousand dollars its excess the amount these drafts, 
and this condition continued from the 5th November until the bank 
closed. They were not obligated pay this amount until the drafts 
were collected. depositor deposited item for collection, they 
would not permit checking against it. 

Mr. was the head the collection department and had 
direct charge these items. Shortly after the bank closed was dis- 
covered that had with some the bank’s money. 

The material facts are practically undisputed. There dispute 
about the fact that the drafts mentioned appellee’s petition with bill 
lading attached were sent the American Exchange Trust Company 
for collection and credit. Although there some conflict the authori- 
ties, the general rule that the title commercial paper received for 
bank and forwarded its correspondent the usual 
course business does not vest the bank which the paper sent, 
but remains the sending bank until the collection has been made. 
After the collection made, then the debtor and 
exists. Before collection, however, loss would borne 
the sending bank and not the bank which the papers were sent. Prior 
collection the relation principal and agent exists. 

After these drafts were sent, the appellee proved that the letter 
above referred was written and mailed the American Exchange 
Trust Company. 


rule well settled that, letter properly mailed, pre- 
sumed that reached the party whom was addressed, and was re- 
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ceived him the due course Sou. Engine Boiler Works 
Vaughan, Ark. 388, 185 915, Ann, Cas. 1912D, 1062. 
letter has been properly mailed, the law raises presump- 
tion that was duly received the person whom was addressed 
but, was said the Supreme Court the United States Rosenthal 
Walker, 111 193, Ct. 386, Ed. 395: ‘The presumption 
arising not conclusive presumption law, but mere inference 
fact, founded the probability that the officers the government 
will their was declared our own court Planters’ 
Ins. Co. Green, Ark. 305, 151: ‘The presumption, the 
absence evidence the contrary, that was received, but this pre- 
sumption may rebutted.’’’ Blumenthal Atkinson, Ark. 252, 
124 510, 513. 


The rule well established that letter properly mailed, 
presumed that reached the party whom was addressed and was 
received him the due course This presumption may 
rebutted, but not rebutted, sufficient support finding that the 
letter was received. 

this case the undisputed evidence shows that the letter was mailed. 
was directed, ‘‘The attention Mr. Mr. did 
not testify. The evidence shows that had taken some the bank’s 
money and absconded, but was, the time this case was tried, the 
Hospital for Nervous Diseases. 

Mr. Hempstead testified that was charge the 
collection department the American Bank and that was informed, 
was the Hospital for Nervous Diseases. 

The evidence also shows that Mr. McGrath had committed some 
forgeries, and that some the letters were blurred that the persons 
charge the bank could not tell what they meant, and they tele- 
phoned the Corning Bank for 

Mr. Hempstead, one the vice-presidents the bank, stated that 
had looked through the files and could not find any such letter 
the one mailed the 7th. said that they had received the letter 
they would immediately have charged the drafts back the account aud 

The evidence also showed that some the letters had been lost. 
addition the letter, Corning Bank officials testified that they tele- 
phoned different occasions officers the American Exchange 
Trust Company, giving practically the same instructions that were 
given the letter, and this testimony undisputed. When the Corn- 
ing Bank changed its instructions, the American Exchange Trust Com- 
pany was then the agent the Corning Bank Trust Company for 
collection, and was its duty notify the Corning Bank accordance 
with instructions, and was not, and never thereafter became, the owner 
the paper the proceeds. 

Appellant calls attention numerous authorities this court. 
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has said: ‘‘It likewise well established that bank, receiving draft 
for collection merely, the agent the remitter, drawer, forwarding 
bank, and takes title the paper, the proceeds, when collected, 
but holds same trust for Darragh Co. Goodman, 124 
Ark. 532, 187 673, 674; Rainwater Fed. Reserve Bank St. 
Louis, 172 Ark. 631, 290 69. 

Act No. 107 the Acts 1927, 297, provides substance, among 
other things, that the owner the proceeds collection, when said 
collection was paid thereby increasing the assets the bank, 
has preference. 

Here the Corning Bank, have already said, was the owner 
the proceeds the collection. The collection was paid cash. in- 
creased the assets the bank. The bank the time the remittance was 
sent it, and all times thereafter until the bank commissioner took 
charge, had deposit the credit the Corning Bank sums excess 
the amount these drafts, and had, when the bank closed, between 
$2,000 and $3,000 cash the bank. 

Appellant cites and relies the cases Hawaiian Pineapple Co. 
Browne, Mont. 140, 220 1114, and California Packing Corp. 
Mont. 72, 241 1077, and says that these cases an- 
nounce the correct rules follows: 

That the transaction created relation principal and agent, 
not and debtor, between itself and the bank, that the bank 
would deemed hold the amount collected from the company 
trust for the plaintiff beneficiary. 


That the transaction the assets the banks were augmented. 
trace the trust funds into the possession the bank.’’ 


Under the evidence this case the relation principal and agent, 
and not creditor and debtor, existed. The undisputed proof shows 
that the transaction the assets the American Exchange Trust 
Company were augmented. The undisputed evidence also shows that 
the funds were traced into the hands appellant. 

Appellant, however, contends that the relationship debtor and 
could not have been changed without the consent the Ameri- 
ean Bank because the account the Corning Bank would have been 
overdrawn almost $12,000. 

The evidence, well the stipulation counsel, shows this conten- 
tion incorrect. whether the letter November was written 
and received the American Exchange Trust Company, changing the 
directions, was question fact, and the finding the 
sustained the evidence. 

Appellant contends that after this letter, after was claimed 
have been written, other sent the Corning Bank the 
usual way and the proceeds placed the the Corning Bank 
its consent. The evidence, however, shows that the instructions 
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contained the letter above referred applied drafts with bills 
lading attached, and that all the items that were thereafter sent 
collected and were items that had bills lading attached. 

The undisputed proof shows that the assets the American Ex- 
change Trust Company were increased, and also shows that the proceeds 
the collections these drafts came the American Bank. 

The chancellor held that the claim for $32,365.70 was preferred 
claim, and that this amount $30,748.02 had been specifically identified 
its original traceable form the property the Corning Bank 
Trust Company, and that came into the hands the bank commis- 
sioner, and was ordered and decreed that this sum should paid 
full out any assets the American Exchange Trust Company avail- 
able after the administration. was also decreed that the $1,617.68 
should allowed preferred claim, but appellee, having failed 
identify this amount its original traceable form, coming into the 
hands the commissioner that should paid the basis other 
like prior claims. was also decreed that $11,667.30 allowed 
general 

The finding the chancellor the questions fact are supported 


the preponderance the evidence, and the decree affirmed. 


AGREEMENT FOR INTEREST ROAD FUNDS 
LEFT BANK 


Perry County Hazard Bank Trust Co., Court Appeals 
Kentucky, Rep. (2d) 868 


Where bank purchasing county road and bridge bonds agreed 
pay the county interest per cent. daily balance left the 
bank while the work was being constructed, addition the 
amount the original bid, the bank was liable for interest the 
funds remaining the bank although transferred the bank’s 
books the state highway commission match federal aid. 


Action Perry County and others against the Hazard Bank 
Trust Company. Judgment for defendant, and plaintiffs appeal. Re- 
versed and remanded, with directions. 

Moore and Henry Johnson, both Hazard, for appellant. 

Wooton Wooton, Faulkner Faulkner, Eblen, and 
Craft, all Hazard, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
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RICHARDSON, J.—Perry County issued and offered for sale 
$500,000, per cent. road and bridge bonds dated January 1923, 
maturing without option prior payment from five thirty-five years, 
with average life approximately nineteen years, principal and 
semiannual interest payable Hanover National Bank, order 
was entered the fiscal court, directing and authorizing sale. bid 
writing was made the Hazard Bank Trust Company and the 
Perry County State Bank for $400,000 them. The terms and condi- 
tions their bid were submitted the fiscal court writing. One 
provision is: ‘‘Should became necessary order procure state 
federal aid deposit any this money the credit the state 
federal government, understood that the amount used for this 
purpose shall credited the state government our books and 
withdrawn only work progresses for such payment due and for 
every other purpose for which payment may due set out this 
This bid was accepted the fiscal court resolution dated 
November 26, 1922. 

February 1923, the Hazard Bank Trust Company and the 
Perry County State Bank entered into written contract with the county. 
recited therein that November 28, 1922, had sold $400,000 
the bonds, and that the banks and the county desired amend their 
original contract; that the banks ‘‘agree pay the Treasurer 
Perry County, Ky., the amount set out the original bid and the 
further sum per cent. daily balance left over the respective 
banks, said interest begin Feb. 1924. And agree 
culate the interest the end each month, beginning with February, 
1924, and add the amount deposit with the said banks 
pay into the general fund the county under the direction the 
court.’’ 

the 6th day May, 1925, Brashear submitted the fiscal 
writing bid for the remaining 100,000, per cent. road and 
bridge bonds, dated June 1925. The terms and conditions 
this bid are given therein. the 7th day May, 1925, Mr. 
Brashear writing supplemented his bid this language: 


condition the attached bid follows, one part being void 
without the other, that the proceeds said sale deposited 
one two all three the banks Hazard, may designate and 
withdrawn only actually used the construction roads 
bridges. interest paid the county until the money has 
remained the bank eight months, the expiration which time in- 
terest begin.’’ 


His original bid, together with this supplement, was accepted the 
fiseal court. order the court was entered, reciting that the state 
highway commission has, subject its disposal, $150,000 federal aid for 
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the purpose constructing certain sections road Perry County, 
constituting part the state primary road system along project No. 
Perry County, and that Perry County has available $150,000 match 
federal aid. was ordered the fiscal court that $150,000 out the 
Perry County special road fund hand appropriated match 
federal aid cover per cent. the cost constructing section 
project No, beginning the mouth Letts creek and extending along 
project No. toward the Breathitt County line far the money will 
build it. The court its order directed the treasurer Perry 
County place the credit Dempsey, trustee, $150,000 for the 
state highway commission, subject check the state highway com- 
mission estimate furnished for work done this project. 
Dempsey, who was appointed trustee and order court, was re- 
quired sign all checks for estimates presented. this order 
recited: ‘‘It understood that the money hereby appropriated shall 
remain the property Perry County until used for the above purpose.’’ 
The proceeds the sale Mr. Brashear were deposited the credit 
Duff, Jr., treasurer Perry County, $33,516.56, one-third 
was deposited him the Hazard Bank Trust Co. The $150,000 
was placed the bank the name the state highway 

The single issue this case the liability appellee bank the 
county for interest the $150,000 after was transferred the 
books the bank the name the state highway commission? The 
appellee paid interest the sum $1,894, after the money was 
placed the bank, but claims this was mistake. The trial court 
held that the county was not entitled interest thereon. Some question 
raised the appellant the sufficiency the denials the 
answer appellee. Waiving this question, from mere reading the 
orders the court, there escape from the conclusion that 
the appellee agreed with the fiscal court pay interest thereon the 
long the fund remained the banks any name. The 
intention the county receive interest and the expectation ap- 
pellee pay interest thereon, without regard the name which the 
fund might deposited, are shown express agreement the 
parties. The bids the parties for the bonds, their terms and 
provisions, and the orders court relating same, are clear, and parol 
evidence was incompetent vary, alter, change the same. There 
allegation fraud mistake. 

Perry County had the accounts audited expert accountant, 
and the amount interest due these funds was ascertained, deter- 
mined, and reported the court. The deposition the accountant, 
Mr. Cotton, shows the process used him reaching his conclusion 
and the amount due. His testimony and report are 
without contradiction. our conclusion the county entitled 
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recover interest from the appellee amounting $6,380.85, with interest 
thereon from April 1926, until paid. 

Wherefore the judgment reversed and cause remanded for pro- 
ceedings consistent with this opinion. 


SPECIAL DEPOSIT PAY CONTRACTOR 
WORK PROGRESSED GIVING 
PREFERENCE 


Reichert, State Banking Commissioner Midland County Savings 
Bank, Supreme Court Michigan, 236 Rep. 859 


Money delivered bank held escrow and paid five 
installments, the work progressed, contractor for drilling 
oil well, was trust fund special deposit, entitling the deposi- 
tor preference when was traced, identified and came intact 
into the receiver’s hands the bank’s insolvency. 

The writing five certificates deposit for the deposit, made 
for convenience bookkeeping, and not issued negotiable paper, 
not being delivered the depositor, was immaterial, although the 
bank informed the depositor that the account was handled. 

Drafts drawn bank, but not presented before suspended, 
not constitute assignment any part its balance with the 
drawee bank (Mich. Comp. Laws 1929, 9376). 


Suit Rudolph Reichert, State Banking Commissioner, against 
Midland County Savings Bank, which Gallagher, trustee, filed 
petition for the allowance preferred claim. From judgment for 
claimant, defendant appeals. Affirmed. 

Gilbert Hand, Bay City (Clark Henry, Bay City, 
counsel), for appellant. 

Dodds, Mt. Pleasant, and Maurice Hanning and Holliday, 
Grossman McAfee, all Cleveland, Ohio, for appellee. 


FEAD, J.—In 1929, Arthurs contracted drill oil 
well for Sias Oil Development Company, payment therefor made 
five installments, the work progressed. April 16th, claimant Gal- 
lagher, trustee, mailed defendant bank $11,125 check, the proceeds 
held the bank and paid Arthurs installments 
became due under his contract. April 19th, the bank acknowledged 
receipt the check and stated: ‘‘. The money being placed 
escrow the form five certificates deposit from Gal- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 132. 
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lagher, trustee, Arthurs (as per contract), payable 

The bank held the certificates and, April 29th, sent two them 
Arthurs. They were not cashed because, April 30th, defendant 
bank suspended operations, and later receiver was appointed for it. 

was conceded that, receiving the check, the bank deposited 
with its correspondent, First National Bank Bay City, and had eredit 
and that from April 16th the closing defendant bank the 
the latter the books the former was always greater than 
the amount the check. However, reason drafts written, but not 
presented, the books defendant bank showed its credit the First 
National Bank reduced below that amount April 27th and 30th. The 
receiver took custody and control the account and received amount 
excess the Gallagher check, either way cash credit 
note owing defendant bank the First National Bank, charged 
the latter the account after the receiver was appointed. 

The question whether the deposit preferred claim against the 
receiver. 

The general rule, stated 473, is: ‘‘It may stated 

general rule that where deposit made bank with the dis- 
tinct understanding that held the bank for the purpose 
furthering transaction between the depositor and third person, 
where made under such give rise necessary 
that made for such purpose, the deposit becomes im- 
pressed with trust which entitles the depositor preference over the 
general the bank where insolvent while holding 
336. 
The drafts drawn defendant bank, but not presented before 
suspended operations, did not deplete its with the First National 
Bank below the amount Gallagher’s check, because they did not con- 
stitute assignment any part it. Sunderlin Mecosta County Sav- 
ings Bank, 116 Mich. 281, 478; Comp. Laws 1929, 9376. 

the fund deposited was traced, identified, and came intact into 
the hands the receiver, was preferred claim, unless the parties 
intended otherwise than the nature special deposit 
trust. Board Fire Water Commissioners Wilkinson, 119 Mich. 
Bank, 103 Mich. 109, 352; Gillen Wakefield State Bank, 
246 Mich. 158, 224 761; American Employers’ Insurance Co. 
Maynard, 247 Mich. 688, 226 686; Glerum Spencer, 251 Mich. 
164, 231 38. 

Plaintiff contends that the parties intended the deposit general, 
not trust, but creating merely the relation and debtor. 
because (a) was not technically escrow, (b) the check was de- 
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posited the correspondent bank subject draft, and defendant 
bank wrote negotiable certificates deposit for it. 

calling the deposit escrow, the parties were not speaking tech- 
nically nor concerned with the niceties legal terminology and 
tions. They were using common word, commonly employed 
laymen commercial transactions, characterize the deposit 
special nature which the depositee was stakeholder trustee. 

The parties special deposit bank ordinarily not contem- 
plate that the bank shall set aside currency held its 
vault, but that will collect outside checks the usual manner through 
correspondents upon whose books they have credit. The practice here 
followed was usual, showed intention the part the bank 
change its agreement and convert the deposit into general one; nor, 
having received specific trust, could lawfully have converted 
without consent the depositor. 

The writing the certificates deposits was for convenience 
bookkeeping. They were not issued negotiable paper, they were 
not delivered the depositor. The fact that the bank informed 
lagher that the account was handled did not evidence intention 
modify the contemporaneous specific agreement that the deposit was 
trust; nor did have such legal effect. Hudspeth Union Trust 
Savings Bank, 196 Iowa 706, 195 378, 466; Shopert 
Indiana National Bank, Ind. App. 474, 515; Anderson 
Bank, 112 Cal. 598, 1063, 479, Am. St. Rep. 
Blummer Bank Badger, 169 Minn. 89, 210 865; State 
State Bank Wahoo, Neb. 192, 863; Id., Neb. 896, 
252. 

Judgment that the claim preferred affirmed, with costs. 


PLEDGE BANK’S ASSETS SECURE 
DEPOSIT PUBLIC FUNDS 


Melaven Hunker, Supreme Court New Mexico, 299 Pac. Rep. 1075 


Under New Mexico Laws 1923, 76, amended Laws 1925, 
123; Comp. St. 1929, 13-156, solvent bank may pledge its 
securities indemnify surety who signs bond its behalf 
that the bank may obtain deposit funds. 

Even though such pledge was unauthorized, the receiver 
bank which secured the benefit the deposit public funds 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 137. 
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assert that the bank’s pledging its assets secure the sureties 
depository bond was beyond its powers. 

this case the sureties bond securing deposits county 
funds threatened withdraw sureties unless indemnified, 
secure deposit the bank indorsed and delivered trustee for the 
sureties certain its 


Suit John Melaven, receiver the People’s Bank Trust 
Co., against George Hunker, trustee for himself and others. Judg- 
ment for the plaintiff, and the defendants appeal. Reversed, and cause 
remanded, with directions. 

Hunker Noble, East Las Vegas, for appellants. 

Charles Ward, East Las Vegas, for appellee. 


HUDSPETH, J.—The appellee was appointed receiver the in- 
solvent People’s Bank Trust Co. the year 1925. brought 
this suit against the appellants and sought recover certain bills re- 
ceivable pledged said bank appellants, sureties depository 
bond for $12,000, given secure deposits public funds Mora 
County. time when there was money Mora County de- 
posit said bank appellants learned that the treasurer Mora County 
intended deposit $8,000. The bank was notified appellants that, 
unless they were indemnified, they would withdraw sureties and 
notify the treasurer and board finance Mora County not make 
said deposit. The bank agreed that, appellants would not take the 
threatened action, the bank would indemnify them, and pursuant 
resolution the board directors the assets said bank involved 
this suit were indorsed and delivered appellant Hunker, trustee 
for all the sureties, held him indemnify and save harmless 
the sureties. Thereafter the $8,000 Mora County funds were de- 
posited and remained deposit the People’s Bank Trust Co. until 
closed its doors and ceased business. 

The trial court made findings fact based stipulation, includ- 
ing findings that appellants were accommodation sureties, and that the 
directors and officers said People’s Bank Trust Co. believed they 
were acting within their powers and for the best interest the said 
bank pledging the assets involved this suit appellants. 
conclusion law the court stated that the pledging the assets 
indemnify the sureties was ultra vires act the part said bank 
and its directors. Judgment was rendered for the appellee, and ap- 
pellants appeal. 

Counsel for appellee, his able brief, states: ‘‘The sole point the 
case is: May the pledging assets secure general deposit, whether 
made for the protection bondsmen, they will not withdraw, and 
deposit thus secured, the pledging assets secure bondsmen 
sustained the exercise incidental power necessary carry 
the business banking?’’ 
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its narrowest terms, the question whether state bank can 
pledge its assets sureties depository bond order that deposit 
public funds may secured. 

Appellee cites, among other cases, sustain his position that the 
action the board directors assigning assets indemnify the 
sureties the bond was ultra vires act, Commercial Bank Trust 
Co. Citizens’ Trust Guaranty Co., 153 Ky. 566, 156 160, 
(N. S.) 950, Ann. Cas. 1915C, 166; and Divide County 

Appellee maintains that there material difference between loan 
and that, while our statute authorizes bank borrow money 
and pledge its assets collateral security for its payment, yet there 
not authority, express implied, for deposits the pledge 
assets (except the deposit the securities listed the statute, the 
pledging which lieu depository bond explicitly 
either directly the depositor sureties depository bond, 
indemnify such sureties. 

Appellants contend that, unless the statute forbids it, bank 
authorized pledge its assets secure deposits public funds; that 
the statutes New Mexico discriminate favor deposits and 
expressly authorize the pledging certain assets directly secure the 
deposit public funds; that the limitation the class security 
which can pledged directly with official for the protec- 
tion the public monies only; that, even though the bank was not 
authorized pledge the assets involved this suit, could not de- 
mand and recover back the securities pledged without returning the 
funds deposits received consequence making such pledge, 
and that the receiver stands the shoes the bank winding its 
(2d) 644; Ward Johnson, 215; Ahl Rhoads, Pa. 
319; First Natl. Bank Natl. Exchange Bank, 122, Ed. 
679; Natl. Bank Commerce Natl. Bank Mo., Fed. Cas. No. 
18,310; McFerson National Surety Co., Colo. 482, 212 489; 
Page Trust Co. Rose, 192 673, 795; Andrew Ode- 
bolt Savings Bank, 203 Iowa, 1335, 214 559; Co. 
Bassfield, 148 Miss. 109, 114 So. 26; Board County Com’rs Peo- 
ple’s Bank Trust Co., 166, 279 60; Richards Osceola 
Bank, Iowa, 707, 294; Pixton Perry, Utah, 129, 269 
144; Cameron Christy, 286 Pa. 405, 183 551; Ainsworth 
Kruger, Mont. 468, 260 1055; Morse Banking (6th Ed.) 63. 

There are marked differences the statutes the several states. 
The New Mexico Bank Act, Laws 1915, 67, was taken from the 
statutes Colorado, which state held that bank may pledge its 
assets secure deposits. National Surety Co., supra. 

Laws 1915, 67, 55, 1929 Comp., 13-156, reads follows: 
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cept herein limited, incorporated banks shall exercise and enjoy all 
the rights and privileges and subject all the liabilities 
strictions provided law for corporations 

Our general corporation laws were taken from New Jersey. State 
Bank Magdalena, 473, 270 881. The courts New 
Jersey have construed this act and held that the plea ultra vires 
inadmissible corporation where the other party has fully performed 
and cannot restored his former status nor honestly dealt with 
otherwise than holding the corporation the performance its 
share the bargain. Camden Atlantic Railroad Co. May’s Land- 
ing Egg Harbor Railroad Co., Law (19 Vroom) 530, 
523; Chapman Iron Clad Rheostat Co., Law, 497, 690. 

doctrine that case applicable only ultra vires contracts 
the proper sense the term; that say, contracts that are be- 
yond the statutory powers the corporation. not applicable 
expressly prohibited statute and the public 
policy the Strickland National Salt Co., 
Eq. 182, 828, 832. 


held the case Griffith Tierney, 387, 281 461, 
462: ‘‘The receiver insolvent state bank occupies better posi- 
tion than the bank itself, and takes its assets subject all equities 
which existed the time his appointment.’’ 

The pledging assets secure public deposit not prohibited 
statute this state and not contrary the legislatively declared 
policy. the contrary, has long been the policy this state 
discriminate favor funds. The law requires security 
some form before the public officials are authorized deposit public 
money bank. Our Public Monies Act, Laws 1923, 76, and the 
amendatory act, Laws 1925, 123, both expressly authorize the pledg- 
ing bonds specified class lieu surety bonds order 
secure deposits. The Legislature specifying the class se- 
did not intend thereby place limitation the power 
banks the use their assets secure deposit public money, but 
specified certain gilt-edged bonds, which, the opinion the Legisla- 
ture, would secure the deposit well surety bond. 

matters not the general depositor whether the discrimination 
effected the pledging gilt-edged securities the bank the 
depositor funds, the pledging bills receivable bearing 
higher rate interest sureties depository bond which such 
public funds are secured. The right the bank sell the bills receiv- 
able and purchase bonds the specified class and use the bonds 
acquired secure the deposit not questioned. The vice—if 
vice there is—lies permitting the pledging assets any class 
secure public deposits. Appellee strongly urges the application the 
doctrine that ‘‘equality This doctrine was considered 
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its application the right set off State Bank Magdalena, 
supra, where held that the indemnitor surety depository 
bond secure the funds Socorro County, having paid the de- 
positor after the insolvency the bank, might set off his claim against 
his indebtedness the bank promissory notes. 

Appellee argues, effect, that the bank assets, which may 
pledged secure public deposits, are limited the gilt-edged securi- 
ties listed the law, will tend prevent banks continuing busi- 
ness after their capital has become impaired. The Legislature has 
adopted other remedies prevent this evil practice. The law requires 
periodical examinations banks and authorizes and makes the duty 
the bank examiner act immediately whenever the capital bank 
shall impaired when the bank not conducted conformity with 
the statutes. this official will discharge his duty without fear 
favor and administer the penalties prescribed law, instead slap 
the wrist, will rare indeed that depositor will suffer loss. 

The People’s Bank Trust Co. secured the benefits the deposit 
the Mora County funds, which were made result the execution 
the bond the appellants, and the appellee cannot heard say that 
the pledging the assets the bank secure appellants was ultra 
vires act. hold that solvent bank has right pledge its securi- 
ties indemnify surety who signs bond its behalf order that 
the bank may obtain deposit funds. 

follows from the foregoing that the court below was error and 
the case must reversed and remanded the trial court, with direc- 
tions render judgment favor the appellants; and ordered. 


DEPOSITOR BOUND PRINTED NOTICE 
PASSBOOK NOTES DEPOSIT 


Davidow Bank Detroit, Supreme Court Michigan, 236 
Rep. 828 


The payee note delivered his bank indorsed. was 
separate liability ledger account marked ‘‘Indirect 
indorser and guarantor.’’ the first page the deposit book was 
printed notice the effect that the bank, receiving check, drafts 
and notes other items deposit for collection, acted agent 
only, and that should any item dishonored, the amount would 
charged back the depositors’ account. was held that the de- 
positor was put notice this rule. The note remained his prop- 
erty and dishonor the amount thereof was properly charged 
his 
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Action Larry Davidow and others against the Bank 
Judgment for plaintiffs, and defendant brings error. Judgment set 
aside, and case remanded, with direction. 

Anderson, Lacy Lawson, Detroit (C. Huddleston, 
Detroit, counsel), for appellant. 

Davidow Davidow and Larry Davidow, all Detroit, for ap- 
pellees. 


NORTH, J.—The defendant reviews writ error judgment 
entered against for $959.44. The pertinent facts appear from the 
following portion the circuit judge’s findings: 


January 30th, 1926, and Schweizer executed Davidow 
and Davidow their promissory note the amount nine hundred 
dollars payment legal services. This note was indorsed Davidow 
and Davidow and came into the possession the Bank Detroit. 
April 1st, 1926, was paid the receipt $50.00 cash principal 
and the interest and the giving new note for $858.00. 
June 2nd, this renewal note was paid the payment $50.00 
principal and accrued interest and the giving further re- 
newal note the sum $800.00, signed Schweizer and Anna 
Schweizer and indorsed plaintiffs. This note was not paid its 
maturity August 2nd. 

and Davidow partnership engaged the practice 
law the city Detroit. The partnership maintained commercial 
account the Bank Detroit covered passbook Exhibit from 
August 16th, 1922, August 28th, 1926. 

the 2nd August notice dishonor was executed and mailed 
Schweizer and Anna Schweizer. Notice that the note 
had been dishonored was not received the plaintiffs this case until 
the 9th day August, 1926, which time they received notice that the 
amount the note together with interest and charges, all $809.69, 
had been charged back the bank their commercial checking 

Bank Detroit carried upon its books two accounts with 
Davidow Davidow. One account the ledger account con- 
nection with their commercial checking account. The bank 
also opened account with Davidow Davidow connection with the 
note transactions above described. This account evidence Ex- 
hibit sheet under the heading liability ledger, ‘Indirect 
indorser and guarantor.’ contains statement each transaction 
and named and Schweizer makers the note question and 
Steve Davidow accommodation indorser guarantor. 

the first page the deposit book, Exhibit there printed 
notice containing the following language insofar material 
this 

bank receiving checks, drafts and notes other items 
deposit for collection your agent only, and assumes respon- 
sibility beyond the exercise due care selecting agents other 
points and forwarding such items them. 

any such check, draft other item dishonored 
should there any delinquency the part the collecting agent, the 
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amount will charged back the depositor’s account and the check, 
draft, note other item delivered the depositor.’ 

evidence the case other than the fact that this de- 
posit book had been use for period upwards four years that 
the plaintiffs any them knew the existence this rule.’’ 


also quote the following portion the trial judge’s findings 
law: 

notice printed the passbook, Exhibit under the testimony 
the case constitutes contract between the depositors and the bank 
which contract binding connection with the commercial account 
accordance with its terms. 

contract does not cover the transaction question for the fol- 
lowing reasons: 

The transaction between the plaintiffs and the defendant 
bank connection with the note, Exhibit was neither receipt 
thereof for deposit for collection. 

Such transaction was discount plaintiffs with the bank 
said note. The deposit shown the passbook, Exhibit was 
deposit the proceeds such discount and not deposit the face 
said note. 

note was discounted and separate account was started the 
result that What was deposited the checking account 
was the proceeds that discount. the plaintiffs this had 
chosen take the cash instead credit resulting from the discount 
certainly the bank could not maintain that any relationship existed 
except the relationship indorsers and indorsee. The bank could not 
then recover unless the provisions the Negotiable Instruments Law 
were carried out. Laws 1929, 9338). not quite clear 
how the accidental fact that the proceeds instead being received 
cash were transferred the shape credit their checking account 
make any difference the relationship created the signing 
their names the back the paper, Exhibit and their transfer 
that paper the 


The issues hereinafter considered are rasied exceptions the 
trial judge’s findings fact and law and assignments error thereon. 
From the above-quoted portion the record obvious that the trial 
judge part based his determination defendant’s liability upon the 
fact that defendant carried record the Schweizer notes its dis- 
ledger. this connection the undisputed testimony shows that 
this was merely matter bookkeeping for the convenience the 
bank: Then made the bank between the checking 
accounts and the indirect indorser and guarantor? far book- 
keeping concerned, yes.’’ 

between the parties concerned the original transaction, 
think mere form bookkeeping not sufficient consequence 
alter definite contractual relation between the parties, such found 
exist. The trial judge correctly determined that the printed notice 
the passbook constituted contract between the plaintiffs and the 
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bank which was binding connection with the plaintiffs’ commercial 
are mindful that one the three members plaintiffs’ 
firm testified: ‘‘. That this language (of the notice printed 
the passbook) was not called our attention any time, and the first 
intimation had was when was raised the pleadings 
the 

least one the other two members this firm was court 
the trial this case; but neither them testified their knowledge 
lack knowledge the passbook notice. But obviously determina- 
tion defendant’s liability not controlled this phase the case, 
if, plaintiffs claim, the note question was discounted the bank 
rather than being received conditional item credit plaintiff’s 
noted above, the trial judge held matter law 
that this note was but this conclusion are constrained 
hold there was error. When the two preceding Schweizer notes fell 
due, plaintiffs went with the makers the bank without notice de- 
mand, far the record shows, and arranged with the bank, upon 
payment $50 principal, again carry the item plaintiffs’ 
count another two months. view plaintiffs’ method handling 
the previous Schweizer notes maturity, the defendant bank was fully 
justified assuming that the note question was only tentative 
conditional eredit item for plaintiffs’ benefit their commercial 
account, rather than discount the note. Perhaps strictly tech- 
nical sense cannot said that the bank held this and the two pre- 
notes for collection; but the transaction viewed the parties 
concerned obviously contemplated ultimate collection for the benefit 
plaintiffs. such were not the case, would seem that both the 
first and second renewal notes the bank would have been named 
payee instead plaintiffs. The trial court expressly found that ‘‘the 
renewal notes April and June 2nd were taken the defendant 
bank the request the noted, the amount each 
these renewals was credited plaintiffs’ account; and obviously the 
same time their account must have been debited with the amount the 
matured note which was then surrendered. The renewal notes, well 
the original note, were payable plaintiffs’ office, not the bank. 
think that each these notes reason the obvious understand- 
ing between the plaintiffs and the bank remained the property the 
former; and, stated People’s State Bank Miller, 185 Mich. 565, 
257, hereinafter quoted, the mere fact that plaintiffs were 
allowed check against the credit resulting from these notes their 
account does not change the import the transaction. 


seems general rule that when checks other commercial 
paper are deposited bank indorsed ‘for collection,’ where there 
definite understanding that such the purpose the parties the 
time the deposit, the title the paper remains the depositor. See 
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note Fayette National Bank Summers, 105 Va. 689, 862, 
(N. 8.) 694; And the mere fact that the de- 
positor allowed check against the credit does not change the import 
the transaction, preclude the bank from charging back the 
amount credit the check deposited not paid. The bank may, asa 
matter favor and convenience, permit checks drawn against 
before payment; the depositor, the event nonpayment, being re- 
sponsible for the sums drawn, not reason his indorsement, the 
check not having ceased his property, but for money paid. Rul- 
ing Case Law (under title ‘Banks’) People’s State Bank 
Miller, 185 Mich. 565, 152 257, 259. 

But, after all, the question one the agreement the 
parties, either express implied, from the general course business 
between them. There can doubt that draft other paper 
delivered bank for collection, the mere fact that the indorsement 
the owner unrestricted, will not, between him and the bank, 
make the latter the owner the property. 

conclusive upon the question ownership the paper 
that before collection the amount the customer’s ac- 
against which has the privilege drawing check. has 
been frequently held, with the approval the best text writers, that 
paper delivered customer bank for collection, ‘for collec- 
tion and eredit,’ credit the amount the customer before and 
anticipation collection will deemed merely provisional, and the 
privilege drawing against merely gratuitous, and that the bank may 
the charge back the paper the customer’s account, 
not paid the maker drawee. Giles Perkins, East, 12; 
Levi National Bank, Dill. 104 [Fed. Cas. No. 8,289]; Balbach 
the deposit checks other banks, without any special contract, 
generally exercised and State Bank, Minn. 119, 
336, Am. St. Rep. 454 


While the context above quoted refers primarily checks and 
drafts which presumably are due forthwith, think with equal reason 
and justice the same rule should applied short-time paper when 
such clearly shown the understanding between the parties them- 
selves. And the instant case ‘‘notes’’ were expressly included the 
printed notice plaintiffs’ passbook wherein the bank reserved the right 
charge them back case nonpayment. Notwithstanding the testi- 
mony the record that such notice was not called plaintiffs’ atten- 
tion prior the time this transaction, think they are still 
bound thereby under the circumstances this case. This provision 
the passbook covers both ‘‘items deposit for think 
strained and untenable conclusion hold that the Schweizer notes 
were not ‘‘items plaintiffs’ Clearly and con- 
they were, and other conclusion justified this record. 

The circuit judge correctly found that the notice the passbook 
under the testimony this case constitutes contract between de- 
positors and the bank. Contracts between bank and its depositors 


q 
q 
| 
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should required performed, and must construed the same 
way contracts between other parties. 450. bank deposit 
may subject any agreement which depositor and the bank may 
make with respect long the rights third parties are not 
injuriously affected thereby. 642. plaintiffs had possessed 
actual knowledge the printed notice their deposit book, without 
question they would bound thereby. think under the circum- 
stances this case plaintiffs cannot heard say they did not have 
knowledge this phase their contractual relation with the defendant 
bank. They had been banking with the defendant bank for upwards 
ten years. Their passbook which this item was entered had been 
used them for upwards four years, and contained record 
approximately two hundred fifty deposits. They are chargeable 
least with constructive notice, the same theory and for the same 
reason that depositor who receives his return checks and his passbook 
bound the entries therein the event fails within reasonable 
time examine it, hold otherwise works prejudice the bank. 
Leather Manufacturers’ Bank Morgan, 117 96, Ct. 657, 
Ed. 811. See, also, note and numerous citations 638. 
have recently held depositor owes his bank the duty use ordinary 
examining the returned checks and statements. Detroit Piston 
Ring Co. Bank, 252 Mich. 163, 179, 233 185. equally true 
that depositor bound use ordinary and diligence becoming 
informed the contents reasonable provisions plainly printed his 
passbook which constitute part the contractual relation between 
himself and the bank. 

For the reasons indicated, the judgment entered the circuit court 
must set aside. The case remanded the circuit court with direc- 
tion enter judgment for defendant. Appellant will have costs this 
court. 


TRUST COMPANY NOT LIABLE EXECUTOR 
FOR LOSS BROKERAGE ACCOUNT 


Caskey’s Estate, Supreme Court Pennsylvania, 155 
Rep. 489 


testator named his widow and trust company executors. 
The company informed the widow that brokerage account left 
the testator should closed out and was finally agreed that the 
account transferred the widow. The account was closed out 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 392. 
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the October, 1929, market crash loss. was held that the 
fact that the company’s trust officer informed the widow that the 
company would attend all matters connected with the estate did 
not obligate look after the brokerage account make liable 
the widow for the loss which she sustained. 


Final accounting the Wilmington Trust Company and another, 
executors the estate Samuel Caskey, deceased. From order 
refusing surcharge the Wilmington Trust Company for difference 
between inventory value stock assigned Grace Free Caskey 
legatee and amount realized therefrom, Grace Free Caskey appeals. 


Affirmed. 
James Sautter and Raymond Sicer, both Philadelphia, for 


appellant. 
Wm. Clarke Mason, Philadelphia, for appellee. 


PER appeal from the confirmation the 
orphans’ court the adjudication the final account the executors 
the estate Samuel Caskey, deceased. 

Decedent died April 22, 1929. His will, giving his entire estate 
his wife, Grace Caskey, was probated June 28, 1929, and letters 
testamentary issued Mrs. Caskey (appellant) and the Wilmington 
Trust Company (appellee), who were named executors. Decedent’s 
estate consisted principally equity brokerage account contain- 
ing Pont, General Motors, and International Nickel stocks. July 
23, 1929, the trust company advised Mrs. Caskey writing that was 
the duty the executors close out the brokerage account promptly, 
even though showed loss, and that, recalling her expressed desire 
retain the General Motors and Pont stocks, she wished 
tinue the account, the only way which she could would 
take over personally, sole legatee. The matter was apparently 
fully with the trust officer her and with the 
company’s counsel Philadelphia, and resulted arrangement 
with the brokers whereby the account was transferred Mrs. Caskey, 
who thereupon signed release the executors. October following, 
when the stock market crash occurred, the brokers sold out the account, 
which resulted considerable loss Mrs, Caskey. account, signed 
both executors, was filed April 28, 1930, which the executors took 
eredit for the General Motors stock and other stocks the 
brokerage account distributed Mrs. Caskey. the audit Mrs. 
Caskey sought surcharge the trust company for the difference be- 
tween the inventory value the stocks assigned her legatee and 
the amount realized the time the account was closed out, which the 
auditing judge and the bane refused allow, and from which 
ruling Mrs. Caskey appeals. 
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Appellant contends the trust company should held responsible 
for the loss sustained through the brokerage account, inasmuch as, 
the beginning their common duties executors, the trust officer 
the trust company informed her she would not need individual counsel, 
that the company would attend all matters connected with the estate; 
and she further claims that, trust company, owed her such duty 
because her years (she being sixty-four years age) and lack 
business experience. 

Under the circumstances disclosed the record, the trust company 
accountant cannot surcharged the grounds alleged. The evidence 
that Mrs. Caskey was entirely capable understanding her 
position and liability taking over the marginal brokerage account, 
and that she desired because her husband had expressed 
fidence the future two the stocks particular. Between the 
time when the account was transferred her and the time was sold 
out, considerable profit might have been realized Mrs. Caskey had 
wished sell. Like many others, she held on, with unfortunate results. 
The trust company’s undertaking relieve Mrs. Caskey attending 
all matters connection with settling the estate cannot held 
include for her personal business, since there evidence show- 
ing that was asked even advise her this respect. 
Appellant’s claim that she was induced take over the brokerage 
account misstatement fact made the trust officer not sup- 
ported reading all the evidence; and cannot see that the un- 
usual delay probating the will affects the question here before us. 

The decree affirmed, cost appellant. 


GENERAL DEPOSIT NOT TRUST FUND WHERE 
OFFICERS BELIEVE BANK SOLVENT 


Burgess, Treasurer Forshar, Supreme Court Michigan, 236 
Rep. 853 


order that general deposit shall treated trust fund,. 
must appear that the officers knew that the bank was hopelessly 
insolvent. 

Where the officers bank expected receive such assistance 
would its reserve the requisite amount and believed 
that withdrawals would not necessitate the closing the bank, 
general deposit cannot regarded trust fund giving the 
depositor preference over other depositors and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 140. 
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Action Guy Burgess, Treasurer Marion Township, against 
John Forshar, receiver the State Bank Deckerville, succeeded 
Leon Wentworth, receiver. From decree dismissing the bill, 
plaintiff appeals. 

Affirmed. 

Alex Simonson, Sandusky, for appellant. 

Robert West, Sandusky, for appellee receiver State Bank 
Deckerville. 


SHARPE, J.—The State Bank Deckerville closed its doors and 
ceased business January 1927. February 11th, the cir- 
court for the County Sanilac, chancery, appointed receiver 
for said bank. The defendant Leon Wentworth now acting 
such. The plaintiff was treasurer the township Marion, that 
county, 1926 and 1927. During the latter part December, 1926, 
and January and 1927, made deposits the said bank the 
amount about $5,000. his claim that the officers the bank, 
the time his deposits were accepted, knew that was insolvent, and 
the bill complaint here filed December 1927, seeks have 
these moneys declared held trust and preferred claim 
the disbursements the receiver. 

The proofs were taken open court, after which decree was 
entered dismissing the bill. Plaintiff has appealed. 

The acceptance deposits bank representation its 
solvency. Its customers have the right expect that their checks will 
honored when presented for payment. But, order business, 
the bank must make loans the moneys deposited interest 
rate which will insure profit over and above its operating expenses. 
Applications for loans and the security offered therefor must passed 
upon its officials. There limitation the amount such loans 
the reserve which the law requires maintained meet with- 
drawals. That the reserve may fall below the requirement not 
itself proof insolvency. The duty then devolves upon its officials 
secure funds the collection the loans made, from other sources 
meet the deficiency. unable so, the bank insolvent, and 
may closed the state banking commissioner. But, before such 
action taken, order that general deposit shall treated 
trust fund, must appear that the officers had reasonable hope 
expectation that their efforts place the bank sound financial 
standing would not prove successful. must also appear them that 
reasonably apparent that the bank will unable meet its obliga- 
tions they mature, and that suspension its business inevitable; 
other words, that hopelessly insolvent. Our attention has not 
been called any decision this court, nor have been able find 
one, which the identical question here presented was considered, al- 
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though the opinions Perley County Muskegon, 132, 
Am. Rep. 637; Stone Jenison, 111 Mich. 592, 149, 
675; and Commissioner Banking Chelsea Savings Bank, 161 
Mich. 691, 125 424, 127 351, may read with profit. The 
rule stated is, think general one, and supported the great weight 
authority. See the cases reported Steele Commissioner Banks, 
American Bank, 122 Wash. 150, 210 499, 716; and Wash- 
ington Shoe Mfg. Co. Duke, 126 Wash. 510, 218 232, 
611, and the annotations appended thereto. 

The question here presented is, stated Was 
the State Bank Deckerville, the knowledge its officers, hope- 
lessly insolvent’’ the time these deposits were made plaintiff? 

The trial court found that this bank had been reorganized 1925 
many thousands dollars contributed its also 
found that the time closed ‘‘its assets, shown its records, 
amounted about $100,000 more than its the opinion 
filed said: ‘‘After the reorganization the bank, the officers were 
the opinion that the financial status the bank was sound and that 
would able carry successfully, but, being country bank, 
had considerable money tied real estate and real estate mortgages. 
Real estate values were depreciating rapidly the vicinity about that 
time; this was especially true farm lands. was difficult for the 
bank realize upon its mortgages and the farmers, being financial 
slump, could not meet their obligations notes the bank. Notwith- 
standing these handicaps, the bank successfully met this condition and 
paid its obligations the face steady withdrawal its deposits 
until the very hour closed its doors. The officers and men charge 
fully expected able meet the unusual run this bank, until 
word was received the afternoon January 1927, that the officers 
the bank were unable realize their assets meet the emer- 

While the assets shown were more than the liabilities, the with- 
drawals were such keep the reserve below the legal requirements. 
This condition existed for some little time before the bank closed, during 
which the officers were making earnest endeavors dispose securi- 
ties. Fred Kemp, who had been from September 1925, 
until the bank closed, testified length the efforts made pre- 
vent failure. Monday, January 3d, succeeded getting 
meeting several the bankers Sanilac, Huron, and St. Clair 
counties, Port Huron, consider the situation. His purpose was 
induce them pay for certain the securities the Deckerville 
bank, and thus bring its reserve the requirement. testified 
that most the bankers present agreed so, but their agreement 
was contingent upon the action certain parties Detroit. was 
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able dispose about $25,000 Liberty bonds, and increased the 
reserve that amount. remained Port Huron the next day, and 
the 5th, when got the bank, found that there had been 
deposits during his absence, but all checks 
presented were cashed until after the noon hour, when received 
telephone call from Detroit informing him that they would not receive 
the aid they expected from that source. Soon thereafter the doors 
the bank were closed and the state banking department notified. 
suspension was way due any unlawful act its officers 
hoard directors. The evidence, considered whole, think 
justified the following statement the trial court: the state 
facts shown the evidence this case, would appear this 
court that where bank continued accept deposits and pay out 
deposits, even during severe run the bank, while the officers were 
fully expecting meet the emergency, there cannot said fraud 
deposits the usual course business before discovering 
the emergency could not met the 

cannot but conclude that until noon January the officers 
were hopeful, fact had much confidence, that the bank would receive 
such assistance from other banks and men means that its reserve 
would increased the requisite amount, and that the withdrawals 
would not necessitate the closing the bank. 

follows that the deposits made the plaintiff, not being special 
(Perley County Muskegon, supra), were not received the bank 
under such conditions constitute trust fund and give the 
plaintiff preference over the other creditors the bank them. 

The decree affirmed, with costs appellee. 


PLEDGE BANK’S BONDS INDEMNIFY 
SURETY COUNTY DEPOSITORY BOND 


Bliss Mason, Supreme Court Nebraska, 237 Rep. 581 


Nebraska state bank, designated depository 
funds, may make valid pledge sufficient. its assets in- 
demnify against loss sureties county depository bond. This 
not against the policy the state. 

When county depository bond was executed, was agreed that 
the bank would indemnify sureties against loss the deposit 
bonds other assets the bank, and bonds were pledged for this 
purpose. was held that this agreement was authorized Neb. 
Comp. St. 1929, section 77-2601. The specification this statute 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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the character bonds which may deposited not limita- 
tion the pledging power the bank. Therefore, bonds private 
corporations and foreign government bonds were lawfully pledged, 
well United States bonds. The sale the bonds reimburse 
the county the bank’s insolvency was not 


Action Clarence Bliss, receiver the Bank Ashton, Ashton, 
Nebraska, against William Mason and others. Judgment for de- 
fendants, and plaintiff appeals. 

Affirmed. 

Line and Lamont Stephens, both Loup City, and 

Prince, Grand Island, and Mathew, Loup City, 
for appellees. 


GOOD, J.—This action for conversion certain bonds. De- 
fendants denied conversion. trial the court resulted judgment 
for defendants. Plaintiff has appealed. 

The facts are not dispute. Defendants signed sureties, county 
depository bond for the Bank Ashton, running Sherman County. 
the time this bond was executed was agreed that the bank would 
indemnify the sureties against loss the deposit bonds other 
assets the bank. Pursuant this agreement, the bonds, alleged 
have been converted, were pledged protect defendants from loss 
reason their liability the depository bond. Later the bank failed, 
and the time the county had deposit the bank considerable 
sum which the defendants caused repaid the county. There- 
after the bonds question were sold for their full value reimburse 
defendants. From the sale defendants realized sum slightly excess 
the amount paid the county. The defendants offered account 
for and pay over the plaintiff such excess. 

The vital question presented the appeal is: May state bank, 
duly designated depository county funds, make valid pledge 
any its assets indemnify against loss sureties county de- 
pository bond 

Plaintiff contends that the pledge securities defendants 
indemnify them against loss was act ultra vires, unlawful, and 
against policy; that, unless given authority specifically 
necessary implication, bank may not pledge its assets secure de- 
posit funds; that, when authority given statute pledge 
specified assets, may only pledge such the statute authorizes, and 
that the pledge another kind assets unlawful; and further con- 
tends that there Nebraska statute permitting state bank pledge 
its assets secure county deposits, indemnify sureties deposi- 
tory bond. 

Plaintiff cites and relies upon number decisions, made the 
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courts other states, all which have examined. Several them 
are based upon the construction particular statute the state 
which the decision was made, and such statutes are different from those 
Nebraska, and are, therefore, not point. few these authori- 
ties, however, support plaintiff’s contention. The great majority the 
courts, and, think, the great weight authority, holds contrary 
view, namely, that state bank, designated depository, may, the 
absence statute prohibiting it, pledge its assets secure the deposit 
public funds. Among the cases holding are: Williams Hall, 
Ariz. 581, 249 755; Williams Earhart, Ariz. 565, 273 728; 
MeFerson National Surety Co., 482, 212 489; First Ameri- 
ean Bank Trust Co. Town Palm Beach, Fla. 247, 117 So. 900, 
Andrew Odebolt Savings Bank, 203 Iowa 1335, 214 559; 
United States Fidelity Guaranty Co. Village Bassfield, 148 Miss, 
109, 114 So. 26; Consolidated School District Citizens’ Savings Bank, 
223 Mo. App. 940, (2d) 781; Ainsworth Kruger, Mont. 
468, 260 1055; Page Trust Co. Rose, 192 673, 135 795; 
Richmond County Page Trust Co., 195 545, 142 786; City 
Portland State Bank Portland, 107 Or. 267, 214 813; Cam- 
eron Christy, 286 405, 133 551; Wylie Commercial 
Farmers’ Bank, 406, 504; Grigsby People’s Bank, 
158 Tenn. 182, (2d) 673; Pixton Perry, Utah 129, 269 
144. 

cannot agree with the contention the plaintiff that the 
policy Nebraska forbids the pledging state bank sufficient 
its assets secure deposits public funds. has long been the policy 
this state, announced the legislature, that the deposit public 
funds banks should surety bond, personal bond, 
the deposit certain specified assets the bank. Among the 
assets specified are United States bonds, state bonds, county, munic- 
ipal and school district bonds. 

While the securities pledged the instant case were, part, 
United States bonds, there were other bonds issued private cor- 
poration and foreign government. Plaintiff contends that, far 
the latter bonds are concerned, was not lawful act pledge them 
security for deposit county funds. The contention not persua- 
sive. The statute fixing the character bonds that may deposited 
the choicest assets banking institution. difficult 
perceive why bank could lawfully pledge such assets and could not 
pledge those less desirable. The reason for the statutory specification 
pledgeable assets was for the greater protection the fund, 
and not limitation upon the power the bank. 

contended, however, that, since personal depository bond was 
given, there authority for pledging any the assets the bank 
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the sureties such bond. lawful pledge such assets 
directly the county, what reason can said that unlawful 
pledge such assets the sureties who furnish personal bond? 
reason, the absence statute prohibiting it, apparent. 

Moreover, section 77-2601, Comp. St. 1929, provides: ‘‘In all cases 
which moneys, other funds belonging the state any 
school district, city municipality thereof, have been deposited 
loaned any person persons, corporations, bank, co-partnership 
other firm association persons; shall lawful for the officer 
officers making such deposit loan, his their successors 
office, maintain action actions for the recovery such moneys 
deposited loaned, and all contracts for the security payment 
any such moneys funds made shall held good and 
lawful contracts binding all parties This statute would 
seem clearly make valid the contract whereby the Bank Ashton 
pledged certain its assets the defendants induce them become 
sureties the depository bond. 

Other propositions are argued, but deem unnecessary con- 
sider them, since the ones already discussed are sufficient dispose 
the appeal the instant case. not wish understood, 
however, that this court deciding that state bank may pledge its 
assets for the securing any deposit other than funds. 

The judgment the district court right and affirmed. 


DIRECTOR’S NOTE CORRECT IMPAIRMENT 
BANK’S CAPITAL COLLECTIBLE 
RECEIVERS 


Williams Barringer, Supreme Court South Carolina, 158 
Rep. 735 


bank director who gives note make appearance assets 
enable the bank continue business, being understood that 
will not held liable the note, estopped, upon the in- 
the bank, allege want consideration. The note 
the bank’s receivers. 


Action Ashton Williams and others, receivers, against 
Barringer. Judgment for plaintiffs, and defendant appeals. Affirmed. 
The order the judge was follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 48. 
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This comes before upon stipulation waiving the right 
trial jury; and, accordance with agreement entered into between 
counsel open court, testimony was taken, argument made, and the 
issues law and fact thereupon submitted for determination. 

The Palmetto Bank Trust Co., when closed November, 1928, 
had among its assets note for $9,462, made Barringer the 
bank, date December 15, 1927; this being renewal note originally 
given March, 1925. The receivers demanded payment. This being 
refused, suit was brought for the face amount the note, interest and 
attorney’s fees. 

The defense the note that was given without consideration, 
purely for the the bank, and with the understanding 
that defendant would not required pay it. also contended 
that the original note, which this renewal, was made defend- 
ant, director the bank, pursuant agreement between himself 
and other directors that ‘‘each director should lend and contribute 
the bank, for its benefit, certain amount,’’ aggregating $25,000; the 
number shares held each director furnishing the basis deter- 
mining the amount that was called upon contribute. 

The note is, however, unconditional promise pay, appearing 
upon its face have been given the bank for valuable consideration, 
without restriction its use, and manifestly intended treated, 
far the bank examiner’s reports and the bank’s published state- 
ments were concerned, part the assets the bank. 

The principle firmly established this state that, when the parties 
have reduced their contract writing, the court can only look the 
terms with which the parties have expressed their intention such 
117 60, 108 295; Stalnaker al. Tolbert, 121 
the defendant sought show signed the note there question 
upon the condition that was not held liable thereon, and that 
placed the letter ‘‘C’’ after his signature indicate the condition 
that was not pay. The testimony was held inadmissible the 
ground that one cannot ‘‘make writing promise and then 
prove parol evidence that the written promise was not promise. 

The circumstances under which the original note was given—to make 
estops the maker upon the the bank allege want 
consideration. Morse Banks Banking (6th Ed.) footnote pages 
1313, 1314, citing Streeter Junker, 230 Ill. App. 366. The reason 
this rule well stated Bohning Caldwell (C. 5th 
(2d) 298, 299: 
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could doubt that, the circumstances, there was 
sufficient consideration for the original note. The makers were direc- 
tors the bank and stockholders, and they had substantial interest 
trying save the bank from failure, and themselves and the other 
stockholders from assessment the stock. Furthermore, the funds de- 
rived from the discount the note increased the assets the bank 
which they were interested. The note imports consideration, and they 
are estopped deny it. The weight authority supports this con- 

the original note was undoubtedly valid obligation, the execu- 
tion the renewal note was not novation the original debt, and 
made change it.’’ 


examination the Palmetto Bank Trust Co., made De- 
cember 1924, the state bank examiner, co-operation with the 
examiner the Federal Reserve Bank, estimated losses account 
doubtful and worthless assets $105,201.16; thus wiping out the sur- 
plus shown the books the bank and impairing its capital the 
extent $76,889.88. the condition the bank, the report said: 
will necessary for directors and stockholders pay the above 
impairment immediately and the surplus account should 

Mr. Barringer, deeply interested the bank president, member 
the board directors, and large stockholder, had conference with 
Deputy Governor Pebbles the Federal Reserve Bank, Richmond, Va., 
December 29, 1924, discuss the whole situation and ask for the 
suggestions the Reserve Bank the proper course pursue. The 
suggestions made, the understanding arrived at, and the steps taken 
result the conference are evidenced letters passing between the 
Reserve Bank and the Palmetto Bank Trust Co. The steps taken 
correct the impairment capital are also reflected the bank ex- 
aminer’s report May 21, 1925, where ‘‘special item 
$50,000 explained ‘‘allowed set from building cover 
losses and doubtful Bank There also notation 
showing that March 16, 1925, various items loans aggregating $25,- 
000 were charged out loans and discounts, and that these listed items 
same day’’ made eash and notes received from 
directors the bank, and that ‘‘the items charged off were turned over 
the contributing directors what they could and reimburse 

Clearly applicable this situation the language employed the 
entered into this scheme, seems evident beyond argument that the 
defendant cannot allowed say that the apparent liability was not 
real not all important whether the bank paid inter- 
est the directors contributing cash did not require the payment 
interest from Mr. Barringer and the other directors who put their 


THE BANKING LAW JOURNAL 


notes. The Barringer note coming into the hands the receivers 
the closed bank collectible them according its terms. The note 
became due and payable its maturity date, and interest provided 
the note collectible from and after such date. The defendant 
also subject under the terms the note pay reasonable attorney’s 
fees, and the sum allowed reasonable fee paid 
attorneys this action. 

The defendant has applied for leave file supplemental answer 
alleging that the matters involved this case are related with the 
matters involved the case Jack Wright, Plaintiff, Charlie Nofal 
al., Defendants, which case involves the question the stock liability 
defendant, his son and daughter, and one his business associates, 
that the said cases should consolidated, and, since they are tried 
without jury, settled and determined one order which the de- 
fendant should permitted utilize the amount the note involved 
this action part and settlement for his stock liability 
the bank. The application must refused. The case brought 
action law, aud the proposed supplemental answer does not state 
facts sufficient constitute defense the action. Nor has the 
any power consolidate this action with the stockholders’ action, since 
different parties and different rights are involved. 

therefore ordered and adjudged that plaintiffs have judgment 
against the defendant, Barringer, for the amount $9,462, with 
interest per cent. from December 15, 1928, and $500 attorney’s 

Philip Arrowsmith, Florence, for appellant. 

Sam Royall, Florence, and Whiting, Columbia, for 
respondents. 

COTHRAN, J.—The order for judgment his honor, Judge Dennis, 
satisfactory the court. Accordingly, the judgment the circuit 
court affirmed. 


RECOVERY PAYMENT FORGED BILL 
LADING 


American National Bank Lawton Rosenbaum Grain Co., 
Supreme Court Oklahoma, 299 Pac. Rep, 447 


Under the Federal Uniform Bill Lading Act, 34, 36, 
party taking draft and receiving bill lading from bank 
for purported carload goods can recover the amount paid 
discovering that the bill lading forgery. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 157, 
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Action the Rosenbaum Grain Company and another against 
the American National Bank Lawton. From adverse judgment, 
defendant appeals. 

Affirmed. 

Black Black, Lawton, and Embry, Johnson Tolbert, Okla- 
homa City, for plaintiff error. 

Snyder, Owen Lybrand and Reuben Roddie, all Oklahoma 
City, for defendants error. 


LESTER, J.—The parties appear the reverse order that 
the district court and for convenience will referred they ap- 
peared there. 

The Donahoo Grain Company, William Donahoo, drew certain 
draft the Pipes Grain Company Oklahoma City and the same 
time deposited with the bank certain bill lading 
wheat. Said draft, including the indorsements, reads follows: 


Grain Company, 


Co. 
the Order Citizens State Bank Thirteen Hundred and 
no/100 Dollars, 
128388 Wheat. 
received and charge same account 
Pipes Grain Co. 
Exchange Building. 
City, Oklahoma. 
Grain Company. 


Stamped back: 


the order Any bank, banker, banking trust co., (all 
previous indorsements guaranteed). The Citizens State Bank 86-76 
Lawton, Oklahoma. Keegan, Cashier.’’ 


The Bank the next day nationalized and became the 
American National Bank Lawton. The bank through its 
ents received $1,300 from the Pipes Grain Company and delivered the 
bill lading the Pipes Grain Company; and that approximately 
thirty days after its purchase said purported grain transit 
New Orleans, La., the Rosenbaum Grain Company discovered that 
the bill lading was forgery. 

This cause the Rosenbaum Grain Company against Pipes and 
the Bank, and cross-petition Pipes against the bank. trial judg- 
ment was rendered favor the plaintiff, and defendants appealed. 

both parties the action that the main issue 
this case involves the construction sections and the Federal 
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Uniform Bills Lading Act (49 USCA 114, 116), which read 
part follows: 


who negotiates transfers for value bill 
indorsement delivery, unless contrary intention appears, war- 
rants—(a) That the bill genuine; (b) That has legal right 
transfer it; That has knowledge fact which would impair 
the validity worth the bill; (d) That has right transfer 
the title the goods, and that the goods are merchantable fit for 
particular purpose whenever such warranties would have been implied 
the the parties had been transfer without bill the 
goods represented thereby.’’ 

36. mortgagee pledgee other holder bill for 
security who good faith demands receives payment the debt for 
which such bill whether from party draft drawn for 
such debt from any other person, shall not deemed doing 
represent warrant the genuineness such bill the quantity 
quality the goods therein described.’’ 


The defendants appeal cite several cases support their con- 
tention, but these cases are not based upon the Federal act relating 
bills lading. 

the case Fort Worth Elevator Co. State Guaranty Bank, 
Okl. 191, 220 340, which involves facts similar the facts the 
case bar, held: ‘‘Where bank receives from party draft 
with bill lading attached, and the bank gives the party for 
the amount, and then indorses the bill, and sends through his usual 
ehannel the party whom drawn, and the same paid, and 
the bill proves forgery, said bank liable the person paying 
the same for the amount paid 

The above case approved this court the First Na- 
tional Bank Heavener Kempner al., 103 Okl. 237, 229 840, 
wherein the fourth paragraph the syllabus states: ‘‘Under Act 
Congress approved August 29, 1916, [49 USCA 114] the person 
who negotiates transfers for value bill indorsement delivery, 
unless contrary intention appears, warrants that the bill genuine; 
that has legal right transfer it; that has knowledge fact 
which would impair the validity worth the bill; that has right 
transfer the title the goods, and the goods are merchantable fit 
for particular purpose whenever such warranties would have been im- 
plied, the contract the parties had been transfer without bill 
goods represented 

The defendant appeal insists that there material distinction 
the facts between the Fort Worth Elevator Co. State Guaranty 
Bank, supra, and the case herein, for the reason that the defendant 
bank herein did not pay out the money Donahoo until the same had 
been received the bank. not think this contention material 
under the Federal act, supra, wherein provided: ‘‘A person who 
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negotiates transfers for value bill indorsement delivery, un- 
less contrary intention appears, warrants—(a) That the bill genu- 
ine; (b) That has legal right transfer it; That has 
knowledge fact which would impair the validity worth the 
bill; (d) That has right transfer the title the goods, and that 
the goods are merchantable fit for particular purpose whenever 
such warranties would have been implied the contract the parties 
had been transfer without bill the goods represented thereby.’’ 
authority the hereinabove cited cases judgment affirmed. 


DONOR ENTITLED RETURN FUNDS 
DEPOSITED JOINT ACCOUNT 


Grossman Greenstein, Court Appeals Maryland, 155 
Rep. 190 


The plaintiff, contemplation his daughter’s marriage, de- 
posited money the joint order his daughter and the young man 
whom she was engaged married. Subsequently her fiance 
broke the engagement and refused consent the cancellation 
the deposit and return the money. The plaintiff brought suit 
seeking compel the return reassignment the deposit, alleging 
that was made condition that the marriage take place. was 
held that the plaintiff would entitled reassignment the 
funds deposit upon establishment the fact that the deposit was 
made conditionally. 


Bill Garrison Greenstein against Harry Grossman. From 
order overruling demurrer the bill, defendant appeals. Affirmed. 

Joseph Loeffler, Baltimore (David Friedman and Joseph Leiter, 
both Baltimore, the brief), for appellant. 

Israel Gomborov, Baltimore, for appellee. 


BOND, J.—The appeal from the overruling demurrer 
bill complaint seeking compel return reassignment alleged 
deposit money made subject the joint order the complainant’s 
daughter and young man whom she was engaged married. 
The young man, averred, had broken the engagement and declined 
proceed with the marriage. The bill avers that, ‘‘because said 
promise the said defendant, Harry Grossman, marry Sara Green- 
stein, daughter your orator, and contemplation said 


similar decisions see Banking Law Journal Digest (Third 
Edition) 354. 
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the complainant’s father withdrew $1,000 which had held savings 
account his own, and deposited the Baltimore Trust Co., the 
account ‘‘Sara Greenstein trust for herself and Harry Grossman, 
joint owners, subject their joint order, balance death either 
belong the averred that subsequently Grossman 
broke the engagement, announced that did not intend marry Sara 
Greenstein, and ceased keep company with her. The daughter con- 
sented the cancellation the deposit and return the money, but 
Grossman refused, although, the bill avers, was well aware that 
the moving cause, and only moving cause, the deposit, was the con- 
templated marriage. This court concurs holding that the averments 
are sufficient support the prayers, and that the demurrer must 
overruled. 

For support the demurrer, dependence has been placed argu- 
ment upon the facts that gifts this form are effective, and that there 
this instance express reservation power revocation. But, 
granting those facts, the gift may yet fail because has expressly 
implication been made upon condition, limited purpose, which 
has failed. donor may limit gift particular purpose, and 
render conditioned and dependent upon expected state facts 
that, failing that state facts, the gift should fail with it. familiar 
illustration gift mortis causa. the other hand, the donor may, 
any situation, make absolute gift, not dependent upon the 
whom the donor interested only because the expectation mar- 
riage, the donor may, wishes, make absolute gift which 
would unaffected failure marry. Whether given instance 
his gift one kind the other, conditional and dependent ab- 
solute, ordinary question intention, determined any 
express declaration the making the gift, from the 
this case there are explicit averments purpose and intention 
make the gift only reason the marriage, and contemplation 
it. And our opinion these constitute sufficient averments pur- 
pose limit the gift and make conditional and dependent upon the 
completion the marriage. This the construction put upon similar 
averments cases elsewhere which the question has arisen. Jeffrey 
Luck, 155 139; Seller Funk, Ontario, 233; Vaizey, Settle- 
ments, 87; Mitford Reynolds, Sim. 130, 156; Thomas Brennan, 
Ch. 420; Bond Walford, 238; Thornton, Gifts and 
Advancements, 98; Jacobs Davis, [1917] 532; Robinson 
Cumming, Atk. 499; Essery Cowland, Ch. 191; Williamson 
Johnson, Vt. 378, 279, 277, Am. St. Rep. 117; 
Burke Nutter, Va. 743, 812; Humble Gay, 168 Cal. 
516, 520, 143 778. see: Blatz Lester, Mo. App. 283; 
Donnell Heselrige, Beav. 346; Cohen Seliar, [1926] 536; 
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Sol. And the construction fortified this instance the 
further allegation the bill that the gift was made its terms for the 
benefit the daughter and the young man jointly, and subject their 
joint order while both should live. Such arrangement would ordi- 
narily little consistent with gift daughter and man not 
joined matrimony that would itself seem afford some indica- 
tion that the gift was contemplated dependent and conditioned upon 
their marriage. 

question the propriety resorting court equity for 
remedy the donor has been raised. But, according the theory 
the bill, the money still the hands the depository, not withdrawn 
the beneficiaries named, and active reversal the transfer made 
the bank’s books the relief required, and for that relief equity would 
the proper jurisdiction. Foschia Foschia, 158 Md. 69, 148 121; 
Sturgis Citizens’ Nat. Bank, 152 Md. 654, 137 378. this 
the bank has not been made party, but the relief prayed could 
granted without infringing upon rights, any, which may have 
the bank. The bill prays only reassignment the fund deposit, 
and this think should granted upon establishment the truth 
the averments. 

Order affirmed, with costs the appellee. 


DEPOSIT ESTATE FUNDS ADMINISTRA- 
TOR’S PERSONAL ACCOUNT 


Ogden Atlantic National Bank, Supreme Judicial Court 
Massachusetts, 176 Rep. 799 


Where the special administrator estate deposits his 
personal funds belonging the estate and subsequently 
withdraws and misappropriates the money, the bank will not 
liable provided that acted good faith and without knowledge 
the misappropriation the depositor. 


Action Edmund Ogden, administrator, against the 
National Bank. Verdict for defendant, and plaintiff brings exceptions. 

Exceptions overruled. 

Ogden and Guild, both Boston, for plaintiff. 

Parker, Boston, for defendant. 


PIERCE, J.—This action tort brought the plaintiff, 
his capacity administrator the estate Sarah Tenney, against 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 347. 
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the defendant, banking corporation, recover amount equivalent 
the proceeds certain check for $13,251.80. All the material evi- 
dence appears the bill ‘‘At the conclusion the 
evidence, the Court allowed motion the defendant for directed 
verdict its favor and directed such verdict; and stated the 
jury that the evidence disclosed nothing which was legally negligent 
what the defendant had done.’’ The plaintiff duly excepted the al- 
lowance the defendant’s motion for verdict its favor and the 
direction the verdict, and waives all other exceptions taken the 
time trial. 

The pertinent facts are, substance, follows: One Calvin 
Tilden since 1925 was trustee under the will Charles Tenney. 
Sarah Tenney, the widow Charles Tenney, died about December 
18, 1928, leaving three sons, Paul, Julian and Charles 
Tenney. Upon her death trust fund, under the will her husband, 
became distributable among the three sons. Said Tilden, who was 
attorney law, January 1929, was appointed special administra- 
tor the estate Sarah Tenney. The plaintiff Edmund Ogden 
January 16, 1929, was appointed regular administrator. Janu- 
ary 19, 1929, after Tilden’s powers special administrator had ceased, 
the Travelers Insurance Company sent Tilden check payable the 
order Calvin Tilden special administrator the estate Sarah 
Tenney. was drawn the Chase National Bank New York, 
and purported payment ‘‘Contract No. 203283-4. Due 1-16-29 
issued the life Charles value remain- 
ing installments. Exactly January 21, 1929, Tilden 
deposited this check and two others, accompanied deposit slip, 
the defendant bank. The particular check question was indorsed 
Tilden, ‘‘Calvin Tilden Special Administrator the Estate 
Sarah Tenney,’’ and underneath that indorsement was second in- 
dorsement, Calvin Tilden, The deposit slip, which was 
made out Tilden, was the name Calvin Tilden, Special, and 
With the two other checks the total shown the deposit slip was 
$13,326.80. January 21, 1929, the defendant the account 
its bank designated ‘‘Calvin Tilden, Special $13,326.80.’’ 
January 22, 1929, the defendant collected the proceeds the check for 
$13,251.80 through the Federal Reserve Bank New York. 

was agreed ‘‘that the account ‘Calvin Tilden, Special’ was 
existence and active prior January 21, 1929, and that Calvin 
Tilden had other account with the defendant Thereafter, 
the defendant honored checks drawn upon the account Tilden and 
January 24, 1929, the balance remaining the account had been 
reduced amount less than the amount the said Travelers’ 
March Tilden had borrowed from the defendant $500 meet 
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outstanding checks, and that date all the proceeds the Travelers’ 
check had been withdrawn Tilden fifty-one checks. Among these 
checks were several payable the plaintiff. One these the 
plaintiff administrator the estate Sarah Tenney, and still 
others was described attorney for one the heirs the estate. 
the aggregate the plaintiff received the end May, 1929, more 
than the amount $13,251.80 checks drawn Tilden upon the 
the defendant bank. appeared that the checks which 
were received the plaintiff were received him for the account 
Paul Tenney and other beneficiaries out the trust fund under the 
will Charles Tenney for the benefit Sarah Tenney and others. 
The plaintiff testified that first learned the policies insurance 
and the check payment the amount due thereon short time 
after the death Tilden and the appointment Edward Furber 
administrator his estate February, 1930. Furber testified that 
was appointed appraiser the goods and effects the estate 
Sarah Tenney the hands Edmund Ogden, administrator 
that had talks with Tilden and received information from the 
plaintiff that there was money the possession Tilden special 
administrator the estate, and got such information from any 
source. 

The record does not disclose that the defendant had actual knowledge 
that Tilden was misappropriating the proceeds the Travelers Insur- 
Company’s check that the bank made profit from his wrong- 
doing. his brief the plaintiff does not contend that the defendant 
had such knowledge made profit from the wrong doing 
indisputably appears from the testimony the that the method 
the bank dealing with the check and with the was 
cordance with the method and practice banks, and that under such 
practice there practical way knowing that Tilden was making 
improper use the proceeds the Travelers’ check. 

The plaintiff contends that there was evidence negligence the 
defendant that, having knowledge from the check itself that the funds 
were payable Calvin Tilden, special administrator the estate 
Sarah Tenney, should have for the certificate his appoint- 
ment and should have taken means learn whether Tilden’s appoint- 
ment was still before honoring checks drawn him the 
its bank designated ‘‘Calvin Tilden, Special $13,326.80.’’ 

the here disclosed settled this Commonwealth 
that bank, acting good faith, merely eredits trust funds, knowing 
them such, the personal the trustee, will not 
liable the trustee later misappropriates such funds. Batchelder 
Central National Bank Boston, 188 Mass. 25, 1024; Allen 
Puritan Trust Co., 211 Mass. 409, 421, 916, 
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518; Kendall Fidelity Trust Co., 230 Mass, 238, 242, 119 861; 
1916F, 1059. 

Exceptions overruled. 


PURCHASER ENTITLED RECOVER 
TRADE ACCEPTANCES 


Harris Sainsbury, Supreme Court Idaho, 298 Rep. 360 


The plaintiff brought suit against the defendant upon certain 
trade acceptances given the defendant corporation pay- 
ment for stock salt. The defendant interposed the defense fraud, 
alleging that was induced order the salt promise that the 
corporation would furnish him with certain merchandise used 
premiums and that the merchandise question was never fur- 
nished. The only evidence the knowledge the alleged 
fraud was the defendant’s testimony that wrote the body 
letter from the plaintiff asking for financial statement 
ness references that would let the plaintiff know soon 
received the premiums which the corporation had promised fur- 
nish. The plaintiff denied any knowledge fraud any defect 
the instruments. was held that the letter question did not 
constitute notice infirmity the trade acceptances and that 
the plaintiff was entitled recover thereon. 


Action Samuel Bailey Harris against Ben Sainsbury, individually 
and doing business and under the name and style Sainsbury Son. 
Judgment for defendant, and plaintiff appeals. Reversed, with di- 
rections. 

Poole, Rexburg, for appellant. 
Ricks, Rexburg, for respondent. 


VARIAN, holder for value upon two trade 
aggregating $700 amount, given part payment certain stock 
salt Ben Sainsbury, doing business under the firm name Sains- 
bury Son, Farmers’ Ranchers’ Stock Salt Co., Omaha, 
Neb., who turn sold them Samuel Bailey Harris, appellant, for 
$655.55. The were given July 20, 1928, and purchased 
Harris July 30, 1928. The entire purchase price the salt was 
$1,000, evidenced three trade acceptances, the same date, two for 
$350 each, maturing sixty and ninety days, respectively, and one for 
$300 attached the bill lading and paid about August 18, 1928, 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 482. 
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respondent upon delivery the salt. Respondent paid the freight and 
was given 2,500 additional pounds salt. has disposed portion 
the latter, but has the remainder the salt his possession. 

Respondent’s defense that was induced order the salt the 
promise the agent Farmers’ Ranchers’ Stock Salt Co., 
furnish him with certain merchandise used premiums stimu- 
late sales and furnish agent the company who would assist 
the sale the salt farmers, that merchandise premiums was 
sent him and agent assist sales salt appeared, and that ap- 
pellant purchased the trade acceptances with notice this alleged fraud. 

Insufficiency the evidence justify the verdict several par- 
ticulars assigned error, among others, that appellant had knowl- 
edge notice any fraud fraudulent representations perpetrated 
made in, connected with, the transaction which the bills origi- 
nated, and had knowledge notice any infirmities the bills, 
any defect the title the payee therein named. 

5923, provides that, constitute notice infirmity the 
instrument, the person whom negotiated must have had actual 
knowledge the infirmity defect, ‘‘or knowledge such facts that 
his action taking the instrument amounted bad 

The only evidence knowledge appellant the alleged fraud 
the sale for which the acceptances sued were given the testimony 
respondent, who testified that received letter from appellant 
the 26th-25th July, and asked would send him 
brief financial statement, and about five wholesale warehouses that buy 
goods from’’; that answered the bottom appellant’s letter and 
mailed back him without keeping copy. When asked what 
said the letter, respondent testified: ‘‘He asked for some refer- 
ences, and also brief financial rating. course, suspicions were 
aroused immediately, because didn’t receive the first premium; and 
wrote back the bottom wait until heard from again, and 
soon received the premium would let him know; and would 
all right ahead and buy the papers, but not until got this 
thing settled stated that appellant said 
his letter, above referred to: ‘‘He wrote and asked could give 
him some business references, and brief financial statement 
standing, was going buy the paper, notes from the Farmers’ 
Ranchers’ Stock Salt 

The trade acceptances question were negotiable instruments 
defined 5868, which section the Uniform Negotiable 
Instruments Law. Pacifie States Automotive Finance Corporation 
Addison, Idaho 270, 261 683, 685. 

Appellant presumed prima facie holder the acceptances 
due course under the provisions 5926; Pacifie States Auto- 
motive Corporation Addison, supra, and, said that 
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holder negotiable instruments not bound his peril 
the alert for which might possibly excite the suspicions 
wary vigilance; does not owe the party who puts paper 
the duty active inquiry order avert the imputation bad 

Clearly the evidence quoted (and all the evidence tending 
support respondent’s case that point, appellant having expressly 
denied having any notice knowledge any infirmity the paper 
purchased him) not sufficient impart actual notice the fraud 
charged here nor are the facts appellant’s action taking the two 
such amount bad faith his part. The letter did not 
notice infirmity the trade acceptances. Farmers’ 
Merchants’ Bank Wellsburg, Iowa Nissen, 121, 190 
1014. See, also, Reece Citizens’ Bank Roswell, Ga. 
App. 519, 452; Inland Mortgage Loan Co. Cady, 138 
Wash. 52, 244 123. 

Judgment reversed, with directions enter judgment favor 
appellant prayed for his complaint. Price Pace (Idaho) 296 
189. Costs appellant. 


STOCKHOLDER’S STATUTORY LIABILITY 


Lange Taylor, Bank Commissioner, Supreme Court Arkansas, 
Rep. (2d) 781 


stockholder failed bank cannot set off his deposit the 
bank against his statutory liability stockholder under the Arkan- 
sas statute, section 702 Crawford and Moses’ Digest. 


Proceeding between Mrs. Willie Lange and Walter Taylor, 
bank commissioner. From adverse judgment, the former appeals. 
Affirmed. 

Carmichael Hendricks, Little Rock, for appellant. 

Sam Rorex and Nat Hughes, both Little Rock, for appellee. 

KIRBY, J.—The only question for determination here one law, 
whether the owner shares stock failed bank the hands 
the state bank commissioner may set off sufficient amount her 
deposit the bank discharge the 100 per cent. assessment her 
stock therein levied the bank commissioner accordance with the 
statute. 

The statute, section 702, Digest, reads follows: ‘‘The 
stockholders every bank doing business this state shall held in- 
dividually responsible equally and ratably, and not one for another, 
for all contracts, debts and engagements such bank the extent 
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the amount their stock therein, the par value thereof, addition 
the amount invested such stock; provided, that persons holding 
stock executors, administrators, guardians trustees shall not 
personally subject liability stockholders, but the estates and funds 
their hands shall liable like manner and the same extent 
the testator, intestate, ward person interested such trust fund 
would be, living and competent act and hold the estate his 
own 

Davis Moore, Ark. 128, 197 295, 299, the court con- 
struing this statute said: ‘‘The language this section, well that 
many other provisions the statute copied from the national 
banking act Congress, which had been construed the Supreme 
Court the United States prior the passage our statute. other 
words, our statute borrowed one, and, according the established 
eanon construction, take the statute with its judicial interpreta- 
tion. The provisions our statute are almost identical with 
the national banking act with regard the enforcement the bank 
the statutes declares the double liability precisely the same lan- 
guage. See USCA title 12, 64, 112. 

The liability provided the statute against the stock- 
holders not debt due the bank, although arises out the con- 
tractual relation incident the purchase ownership the stock and 
cannot considered penalty, but sum money equal the par 
value their stock, for which the statute requires they ‘‘shall held 
individually responsible equally and ratably, and not one for another, 
for all contracts, debts and engagements such bank the extent 
the amount their stock therein, the par value thereof, addition 
the amount invested such stock.’’ 

Stockholders national banks, almost uniformly held, 
set off their superadded and increased liability under the National Bank- 
ing Act against their individual bank, since this would operate pref- 
erence the stockholder over all the other Hobart Gould 

was said Robinson Brown (1901, C.) 126 429, 431: 
object the double liability realize fund for the ratable 
payment all corporate debts. This fund could not realized those 
who were once the corporation and its stockholders were 
permitted offset their and liabilities. Such creditors would 
thus gain preference over all 

Duke Foree, 120 Wash. 599, 208 67, 1354, the 
held, construing statute like ours, that stockholder creditor 
not set off his claim against the bank against his statutory liability 
for the additional assessment, the two claims not being the same right, 
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one being claim favor the against the stockholder, and 
the other favor the stockholder against the bank. 

Wehby Spurway, Ariz. 274, 246 759, 761, the court, con- 
struing the liability the stockholder bank under the National 
Banking held his liability was such could not set off against 
the depositor’s claim against the bank, saying: ‘‘The bank itself has 
authority whatever over it; can neither compel its payment nor re- 
lease the stockholders from their liability for it. the collection and 
distribution the receiver represents the creditors distinguished 
from the bank, even though what due the latter and 
paying what owed the time insolvency represents The 
Supreme Court the United States denied petition for writ 
certiorari this case November 1926, 273 722, Ct. 112, 
Ed. 858. 

Under the Montana statute stockholder’s liability, which identi- 
with ours, the Supreme Court that state held Barth Pock, 
Mont. 418, 155 282, that the fund collected from the assessment 
stock was such character preclude the idea that stock- 
holder can have his claim set off against his stockholder’s lia- 
bility. See, also, Reimers Larson, 297, 202 653, 
1177. 

For construction other like statutes holding that the superadded 
liability fund for equal and ratable distribution among the 
bank not subject set-offs stockholders their claims against 
the bank, see Hood French, Fla. 117, So. 165; Gentry Alex- 
ander, Ind. 471; Parker California Sav. Bank, 583, 
673, Am. St. Rep. 888. Also Hughes Marvin, 216 Ky. 190, 
287 561. 

Vol. (6th Ed.) Morse Banks and Banking, 788, said: 
stockholder not entitled set-off against assessment his 
stock the amount his individual claim against the 

Notwithstanding our statute set-offs liberal one, readily 

apparent from the language the statute fixing the liability the 
stockholder insolvent bank ‘‘for all contracts, debts and engage- 
ments such bank the extent the amount their stock therein, 
the par value thereof, addition the amount invested such 
stock’’; that was not the intention permit the settlement such 
liability set-off the failed bank’s indebtedness such stock- 
holder. 
follows from what has been said that error was committed 
sustaining the demurrer the intervention appellant which was 
attempted set off against her double liability stockholder the 
bank sufficient amount the indebtedness due her the bank 
depositor satisfy and discharge her additional liability 
stockholder. The judgment accordingly affirmed. 
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DEPOSIT PRINCIPAL’S CHECK 
ACCOUNT 


City National Bank Trust Co. Corpus Christi Pyramid Asbestos 
Roofing Co., Court Civil Appeals Texas, Rep. (2d) 1101 


bank which permits salesman deposit his individual 
account checks payable his principal will liable the principal 
where the agent appropriates the proceeds his own use. bank 
will not liable such however, with respect 
check payable the order the principal ‘‘or 

Note. According some authorities bank will liable the 
ease check payable principal ‘‘or bearer,’’ the agent 
appropriates the proceeds, the theory that the form the check 
puts the bank upon notice that the check belongs the principal. 
any event not safe banking practice for bank permit 
agent deposit his own account funds belonging his principal. 


Action the Pyramid Asbestos Roofing Company against the 
City National Bank Trust Company Corpus Christi. Judgment 
for plaintiff, defendant appeals, and plaintiff cross-appeals. 

Affirmed. 

Hubbard, Dyer Weaver, Corpus Christi, for appellant. 

Polk, Allen Helm, Houston, for appellee. 


SMITH, Black was employed appellee (plaintiff) 
salesman roofing materials the Corpus Christi territory. Some 
his customers paid Black for those materials through checks made pay- 
able appellee its order. Black indorsed the checks the repre- 
sentative appellee, and deposited them appellant bank (defend- 
ant), which the proceeds thereof Black’s personal account. 
Black had authority indorse said checks appropriate the 
proceeds thereof his own use, and appellant became liable appellee 
for the amount the funds 

The trial court found that the funds misappropriated amounted 
$501.43, and, from judgment favor appellee for that amount 
against appellant, both parties have appealed; appellant contending 
that the amount excessive, and appellee contending for larger sum. 

One the upon which appellee sought was for 
the sum $136, and was made payable ‘‘to the order (appellee) 
Black presented the check appellant for payment, and 
appellant the amount thereof his personal Appellee 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 345. 
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cross-assignment, that appellant thereby converted the 
that, effect, was not negotiable without appellee’s authorized 
indorsement thereon. overrule this contention. check payable 
order bearer’’ negotiated delivery, and payable 
bearer without the necessity indorsement. Sections 30, Negotiable 
Instruments Act (Rev. St. 1925, art. 5932, and art. 5934, 30). 

Appellee further urges that the trial court erroneously withheld 
judgment its favor for item $73 alleged have been wrong- 
fully converted from funds belonging appellee. But the found 
that the evidence traced this item into the possession appellee, and 
cannot say this finding without support. the same token 
appellant’s contention, that two items $20.01 and $200, respectively, 
were erroneously charged against it, cannot sustained. 

conclude that there ground for reversal, and, accordingly, 
the judgment affirmed. 
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